
BEFORE THE BOARD OF PTIARMACY EXAMINERS
OF THE STATE OF IOWA

Re: ) Case No. 2005-18632
Pharmacist License of )
SEAN T. HIGGINS, ) STATEMENT OF CHARGES
License No. 18632, )
Respondent. )

COMES NOW, the Complainant, Lloyd K. Jessen, and states:

1. He is the Executive SecretarylDirector for the Iowa Board of Pharmacy
Examiners (hereinafter referred to as the "Board") and files this Statement of
Charges solely in his official capacity.

2. The Board has jurisdiction in this matter pursuant to Iowa Code Chapters 155,{
and272C (2005).

3. On May 13, t996, the Board issued Respondent, Sean T. Higgins, by license
transfer, a license to engage in the practice of pharmacy in Iowa, as evidenced by
license number 18632, subject to the laws of the State of Iowa and the rules of the
Board.

4. Respondent's Iowa pharmacist license expired on June 30, 2005 and his
application for renewal is pending.

5. Respondent's current address is 908 lTth Street SW, Willmar, Minnesota5620L

A. CHARGES

COLINT I _ CONVICTION OF A FELONY

Respondent is charged under Iowa Code $ l55A.I2(I) (2005) and 657 Iowa
Administrative Code $ 36.1(aXe) with conviction of a felony related to the profession of
pharmacy.

COUNT II _ INABILITY TO PRACTICE PHARMACY DUE TO CHEMICAL ABUSE

The Respondent is charged addiction to the use of drugs and with an inability to practice
pharmacy with reasonable skill and safety by reason of chemical abuse in violation of Iowa Code
$ 155A.12(1) (2005) and 657 Iowa Administrative Code $$ 36.1(4Xd) and 36.1(aXm). .



B. CIRCUMSTANCES

On or about July 5, 2005, Respondent self-reported the following:

1. Respondent was employed as a pharmacist by The Medicine Shoppe in Willmar,
Minnesota, beginning in October of 2002.

2. On December 15,2004, Respondent admitted an addiction to prescription pain
medication and entered treatment at the Willmar Regional Treatment Center.

3. Respondent confessed to his employer that he had been diverting hydrocodone on a
daily basis.

4. An inventory at The Medicine Shoppe revealed a shortage of over 27 ,582 tablets of
hydrocodone, with a wholesale value of $3,674.

5. Respondent pleaded guilty to felony theft in Kandiyohi County District Court,
Minnesota, in connection with the diversion of controlled substances.

Executive S ecretar.i/Director

on this 13 ou, or W ' 2005,the Iowa Board of pharmacy Examiners found probable
cause to file ttris StaGilent ofbharges and to order a hearing in this case.
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FI.NDINGS OF FACT,
CONCLUSIONS OF LAW,
DECISION AI{D ORDER

TO: Sean T.  Higgins

On September 13, 2005, the lowa Board of Pharmacy Examiners
(Board) found probable cause to f i le a Statement of Charges
against  Sean T.  Higgins (Respondent) ,  a l leg ing the fo l lowing
v io la t i ons :

Count I:  Convict ion of a felony related to the profession
o f  pha rmacy ,  i n  v io la t j - on  o f  I owa  Code  S  155A. t2 ( ! )  (2005)

and  557  IAC  36 . t ( 4 )  ( e ) ;  and

Count II :  Inabil i ty to practice pharmacy with reasonable
sk i l l  and safety  by reason of  chemical  abuse,  in  v io la t ion
o f  I owa  Code  S  155A .L2 (L )  ( 200s )  and  6s7  IAC  36 .L (4 )  ( d )  and
(m)  .

The hear ing was held on November 15,  2006 at  LO:50 a.m.  The
fol lowing members of the Board presided at. the hearing: Michael
'J. Seifert, Chairperson; Susan Frey; Paul Abramowitrz; Leman
Olson; Vernon Benjamin; and Kathleen Halloran. Respondent did
not appear for the hearing. Assistant Attorney General Scott
Galenbeck represented the state. The hearing was recorded by a
cert i f ied court reporter. Administrative Law ,Judge Margaret
LaMarche assisted the Board in conducting the hearj-ng, which was
open to the publicr pursuant to Iowa Code section
272C.5  (1 )  ( 2oos )  .

After hearing the testimony and examining the exhibits, the
Board convened j-n closed executive session, pursuant to Iowa
Code  sec t i on  2L .5  (1 )  ( f ) ,  t o  de l i be ra te  the i r  dec i s ion .  The
administrat. ive Iaw judge was instructed to prepare the Findings
of Fact, Conclusions of Law, Decision and Order, in conformance
wi th the Board 's  de l iberat ions.
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The record includes
fo l lowing exhib i ts :

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

Exhib i t  G:

Exhib i t  l - :

A
B

D
E
F

THE RECORD

the test imony of the witness, and the

Sta temen t  o f  Charges ,  9 /13 /05
No t i ce  o f  Hear ing ,  9 /1 -5 /05
Return Receipt
Revised Notice of Hearing
Return Receipt
Pharmacist License Renewal Application
( rec ' d  7 /5 /0s )

Documents from Kandiyohi Distr ict
Court, State of Minnesota

Respondent  le t ter ,  l l /13/06

FINDINGS OF FACT

1. On May 13, !996, the Board j.ssued Respondent l icense number
1-8632, by l icense transfer, to engage in the practice of
pharmacy in Iowa, subject to the laws of the state of Iowa and
the rules of the Board. Respondent's l icense expi-red on June
30,  2005,  and h is  renewal  appl icat ion is  pending.  (State

Exhib i t  A,  F)

2 . On .fuly 5 , 2005, Respondent f i led an Iowa Pharmacist
L j -cense Renewal  Appl icat ion d isc los ing that  on March L,  2005,  he
was convicted of felony theft in the state of Minnesota. The
convlc t ion was based on Respondentrs  thef t  o f  contro l - led
substances from the pharmacy where he was employed as a
pharmacist. The pharmacy's inventory check revealed a shortage
of  27,582 tab lets  of  hydrocodone,  which had a wholesale va lue of

$3,  674 .  OO and a reta i l  va lue of  $30,  5  9 l - . I4 .  Respondent  admi t t 'ed
that he had been stealing the hydrocodone from the pharmacy for
approximately two years and had been using the drug on a daily
basis .  Respondent  p led gui l ty  to  fe lony thef t ,  was granted a
Stay of Adjudication of Sentence, and was placed on probation
for  a  per iod of  f ive years,  subject  to  terms and condi t j -ons.
Respondent 's  cr iminal  probat ion expi res on March 31,  2010.
(Exhib i ts  F,  c)

3. In his renewal application, Respondent reports that he
successful ly completed treatment at Wil lmar Regional Treatment
Center and is involved in aftercare and chemical dependency
support groups. Respondent reported regular attendance at AA
and the Minnesota Pharmacist Recovery Network. Respondent was
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not practicing pharmacy when he f i led his renewal application.
(Exhib i t  F)

4.  On September 23,  2005,  the Board served Respondent  wi th  the
Statement of Charges and Notice of Hearing by cert i f ied maiI,
re turn receipt  requested.  (Exhib i ts  A-C) On October  4,  2006,
the Board served Respondent with the Revised Notice of Hearj-ng
by cer t i f ied mai l ,  re turn receipt  requested.  (Test imony of
Debbie ,Jorgenson; Exhibits D, E)

5. On November 13, 2005, Respondent sent the Board a letter
asking to wj-thdraw his l icense renewal application. Respondent
reported that he has been clean and sober for two years and has
been al lowed to return to the practice of pharmacy in Minnesota,
subject to monitoring by the Minnesota Health Professj-ons
Services Program (HPSP). Respondent has no plans to return to
fowa to practice pharmacy. (Exhibit 1)

CONCLUSIONS OF I,AW

I. FaiTure To Appear

657 IAC 35.5 (L)  "b"  prov ides that  de l ivery of  the not ice of
hearing may be executed by cert i f ied mai1, return receipt
reques ted .  657  IAC 36 .5 (5 )  p rov ides  tha t  t he  no t i ce  sha l1  be
delivered at least 30 days before the t ime set for the hearing.
Respondent was properly and t imely served with the statement of
charges and not ices of  hear ing by cer t i f ied mai l ,  re turn receipt
requested,  but  fa i led to  appear .

If  a party fai ls to appear or part, icipate in a contested case
hearing after proper service of notice, the presiding off icer
may, i f  no adjournment is granted, enter a default decision or
proceed with the hearing and render a decision in the absence of
the par ty .  65 ' l  IAC 35.21(1)  .  When Respondent  fa i led Co appear ,
the Board was authorized to proceed with the hearing.

II.  The VioTations

Iowa  Code  sec t i on  155A. ] -2 ( l )  ( 2005)  p rov ides ,  i n  re levan t  pa r t :

155A.12 Pharmacis t  l icenge-grounds for  d igc ip l ine.
. . . The  boa rd  may . . . impose  a  f i ne ,  i s sue  a  rep r imand ,

or  revoke,  rest r ic t ,  cancel ,  or  suspend a l icense,  and
may place a l icensee on probation, i f  the board f inds
that the applicant or l icensee has done any of the
fo l lowing:
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1. Violated any provision of this chapter or any
rules of the board adopted under this chapter.

657  IAC 36 .L (4 )  p rov ides ,  i n  re levan t  pa r t :

35.1(4) Grounds for discipTine. The board may impose
any of the discipl inary sanctions set out in rule
36 .L (2 )  when  the  boa rd  de te rm ines  tha t  t he  l i censee ,
regis t rant ,  or  permi t tee is  gu i l ty  o f  the fo l lowing
ac ts  o r  o f fenses :

d. Habitual intoxication or addict ion to the use of
drugs. Habitual intoxication to the use of drugs
inc ludes,  but  is  not  l imi ted to :

(2) The excessive use of drugs which may impair a
l i censeers  o r  reg i s t ran t ' s  ab i l i t y  t o  p rac t i ce  w i th
reasonable sk i l l  and safetv .

..  
" 

Convict ion of a t"forry related to the profession
or occupation of the l icensee or registrant, or a
convict ion of a felony that would affect the
l icensee's  or  reg is t rants t  ab i l i ty  to  pract ice wi th in
the  l i censee ' s  o r  reg i s t ran t r s  p ro fess ion .  A  copy  o f
the record of convict j-on or plea of guitty shal1 be
conclusive evidence.

m.  Inabi l i ty  o f  a  l icensee or  reg is t rant  to  pract ice
with reasonable ski l l  and safety by reason of mental
or phys j-caI impairment or chemical abuse.

The preponderance of the evidence esEablished that in March
2005,  Respondent  was convic ted of  a  fe lony re la ted to  the
pharmacy profession, in violation of Iowa Code section
155A .L2 ( t )  ( 2005 )  and  657  IAC  35 .1 (4 )  ( e ) .  The  p reponde rance  o f
the evidence further established that Respondent is unable to
practice pharmacy with reasonable ski l l  and safety by reason of
chemical abuse, in violation of Iowa Code section
1ssA .L2 ( I )  ( 2oos )  and  657  IAC  35 .1 (4 )  ( d )  and  (m)  .

Respondent has admitted extensive theft,s of the control led drug
hydrocodone from his employing pharmacy over a period of two
years,  which resul ted in  h is  fe lony thef t  convic t ion.  In
addit ion, Respondent admitted daily personal use of the stolen
hydrocodone. Respondent reports that he has now resumed the
practice of pharmacy in the state of Minnesota, subject to
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monitoring condit ions for his chemical dependency. Respondent
is not currently interested in returning to the practj-ce of
pharmacy in Iowa. However, the Board must take formal
d isc ip l inary act ion against  Respondent 's  Iowa l icense fo t  h is
violations in order to protect the safety and welfare of the
publ ic  in  th is  s tate and to  establ ish t .he Board 's  r ight  to
impose probationary condit ions on Respondent's l icense if  he is
permitted to practice pharmacy in Iowa at some time in the
future.

DECISION AND OR.DER

IT IS THEREFORE ORDERED that Iowa pharmacist Iicense number
18632, issued to Sean T. Higgins, is hereby INDEFINITELY
SUSPENDED. Before Respondent 's  l icense can be re instated,  he
must personally appear before the Board and establish that the
reason for  the suspension no longer  ex is ts .and that  i t  is  in  the
public interest for his Iowa l icense to be rej-nstated. The
Board wil l  determine appropriate condj-t ions of probation at the
t ime of  re instatement  .  657 IAC 35. l -3  .

IT IS FURTHER ORDERED, pursuant to Iowa Code section 272C.6 and
657  IAC 36 .1 -8 (2 ) ,  t ha t  Responden t  sha l I  pay  $75 .00  fo r  f ees
associated with conducting the discipl inary hearing. In
addit ion, the executive secretary/director of the Board shal1
bil l  Respond.ent for any witness fees and expenses or transcript
costs assocj-ated with this discipl inary hearing. Respondent
shaI l  remi t  for  these expenses wi th in  , th i r ty  (30)  days of

1/
rrrh , 200F '
n/
U

cc: Scott GalenJceck, Assistant Attorney General

Defaul t  dec is ions or  dec is ions rendered on the mer i ts  a f ter  a
party has fai led to appear or part icipate in a contested case
proceeding become final agency action, unless, within 15 days
af ter  the date of  not i f icat ion or  mai l ing of  th is  dec is ion,  a

mot ion to  vacate is  f i led.  and served on a lL par t ies. . .  A mot ion

to vacate shall  state al l  facts rel ied upon by the moving party

which establ ish that  good cause ex is ted for  that  par ty 's  fa i lure

Michael . f  .  Se
Iowa Board of

rrperson
Examiners
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to appear or part icipate at the contested case proceeding. Each
fact so stated must be substantiated by at least one sworn
aff idavit of a person with personal knowledge of each such fact
attached to the motion. 657 IAC 35.2]-. The t ime for furLher
appeal of a decision for which a t imely motion to vacate has
been f i led is stayed pending a decision on'the motion to vacate.
6s7  rAC  3s .2 t (4 )  .

The Board's f inal decision can be appealed in accordance with
the Iowa administrative procedures Act.
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