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STATEMENT
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COMES NOW, L loyd K.  Jessen,  Execut ive Secretary/Di rector  o f
the Iowa Board of Pharmacy Examiners, on the 3rd day of
September,  L992,  and f i les th is  Cornpla int  and Statement  of
Charges and Not ice of  Hear ing against  Ind ian Hi l ls  Pharmacy,  a
pharmacy l icensed pursuant to Iowa Code chapter 155A, and al leges
that :

1 .  A Ian  M.  Shep ley ,  Cha i rpe rson i  Mar ian  L .  Rober t s ,  V i ce
Cha i rpe rson ;  Donna  J .  F lower ;  Phy l l i s  A .  M i I I e r ;  Phy I I i s  A .
o lson;  Ronal -d B.  Rei f  f  ;  and Ar lan D.  Van Norman are duly
appointed, quali f ied rnembers of the Iowa Board of Pharmacy
Examiners.

2.  Respondent  is  l icensed to operate a pharmacy at  L55l -
fnd ian Hi I Is  Dr ive in  Sioux Ci ty ,  Woodbury County,  fowa,  and
holds l icense nurnber  260.

3.  Genera l  pharmacy l icense number 260,  issued in  the name
of  Ind ian Hi11s Pharmacy,  wi th  WendeI I  W. Simmonds as pharmacis t
in  charge,  was renewed on December 31- ,  1991,  and is  current  unt i l
December  3L ,  1992 .

4.  An inspect ion of  Ind ian Hi l ls  Pharmacy was conducted
by Pharmacy fnvestigator Morrel l  A. Spencer on October 29 '
t987.  The resul ts  of  that  inspect ion as repor ted by Invest igator
Spencer 's  inspect ion repor t  reveal  that  Respondent  fa i led to
mainta in a current  pharmacy I ibrary as requi red.  The fo l lowing
I ibrary references were unavai lab le:  (1)  the la test  ed i t ion and
supplements to  the USP/NF;  (2)  the la test  ed i t ion and supplements
to the USP DI  Volume I ;  (3)  the la test  ed i t ion and supplements to
the USP DI  Volume I I t  and (4)  the current  ed i t ion of  the Iowa
Pharmacy Law and Inforrnation ManuaL.

5.  An inspect ion of  Ind ian Hi I Is  Pharmacy was conducted
by Pharmacy Invest igator  Holger  A.  Chr is tensen on October  30,
l -989.  The resuLts of  that  inspect ion as repor ted by Invest igator
Chr is tensen's  inspect ion repor t  reveal  that  Respondent  fa i led to
mainta in a current  pharmacy l ibrary as requi red.  The fo l lowing



l ib rary  references were unavai lab le:  (1)  the la test  ed i t ion and
supplements to  the USP Df  Volume l ,  (2)  the la test  ed i t ion and
supplements to  the USP DI  Volume I I ;  and (3)  the current  ed i t ion
of the Iowa Pharmacy Law and fnformation Manual.

6 .  An inspect ion of  Ind ian Hi l1s Pharmacy was conducted
by Pharmacy Invest igator  Morre l l  A.  Spencer  on January 30,
l -991- .  The resul ts  of  that  inspect ion as repor ted by Invest igator
Spencer 's  inspect ion repor t  reveal  that  Respondent  fa i led to
maintain a current pharmacy l ibrary as required. The fol lowing
l ibrary references were unavai lab le:  (1)  the la test  ed i t ion and
supplements to  the USP DI  Volume Ti  and (2)  the la test  ed i t ion
and supplements to the USP DI Volume fI.

7 .  An inspect ion of  Ind ian Hi l ls  Pharmacy was conducted
by Pharmacy Investigator Morrel- l  A. Spencer on Apri l  7,
Lggz.  The resul ts  of  that  inspect ion as repor ted by Invest igator
Spencer 's  inspect ion repor t  reveal  that  Respondent  fa i led to
mainta in a current  pharmacy l ibrary as requi red.  The fo l lowing
l ibrary references were unavai lab le:  (1)  the la test  ed i t ion and
supplements to the USP DI Volume IA and IB, Drug fnformation for
the Hea1th Care Prov ider  i  (2)  the la test  ed i t ion and supplements
to the USP DI  Vo1ume I I ,  Advice for  the Pat ient ,  (3)  the la test
edit ion and supplements to the Approved Drug Products With
Therapeut ic  Equiva lence Evaluat ions or  USP DI  Volume I I I ;  and (4)
the current edit ion of the Iowa Pharrnacy Law and Informatj-on
Manua l .

8 .  Respondent  is  gu i l ty  o f  v io la t ions of  L99L Iowa Code
sec t i ons  155A .15 (2 )  ( c )  and  155A .31  by  v i r t ue  o f  t he  a l l ega t i ons
in  pa rag raphs  4 ,  5 ,  6 ,  and  7  .

1991  Iowa  Code  sec t i on  155A.15  p rov ides ,  i n  pa r t ,  t he  fo l l ow ing :

2.  The board shal l  re fuse to  issue a pharmacy
Iicense for fai l-ure to meet the reguirernents of section
155A.  L3.  The board may refuse to  issue or  renew a
I icense or  may impose a f ine,  issue a repr imand,  or
revoke ,  res t r i c t ,  cance l ,  o t  suspend  a  l i cense ,  and  may
place a l icensee on probat ion,  i f  the board f inds that
the appl icant  or  l icensee has done any of  the
fo l l ow ing :  .  .  .

c .  V io la ted any prov is ion of  th is  chapter  or  any
rule adopted under this chapter or that any owner or
employee of the pharrnacy has violated any provision of
th is  chapter  or  any ru le  adopted under  th is  chapter .

1991  Iowa  Code  sec t i on  l -55A .31  p rov ides  the  fo l l ow ing :

A l icensed pharmacy in  th is  s tate shal l  mainta in a
reference l ibrary pursuant to rules of the board.
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9.  Respondent  is  gu i l ty  o f  v io la t ions of  657 fowa
Adn in i s t r a t i ve  Code  sec t i ons  6 .3 ,  8 .5 (4 ) ,  9 .1 (4 )  ( b )  ( 4 ) ,
9 .1 (4 )  ( j ) ,  and  9 .1 (4 )  ( u )  by  v i r t ue  o f  t he  a l l ega t i ons  i n
pa rag raphs  4 ,  5 ,  6 ,  and  7 .

657 Iowa Adnin is t ra t ive Code sect ion 6.3 prov ides the fo l lowing:

Reference l ibrary.  Each pharmacy shal l  have,  ds a
min imum, the fo l lowing:

l - .  The la test  ed i t ion and supplements to  the USP
DI,  Advice for  the Pat ient ;

2 .  The la test  ed i t ion and supplements to  the USP
DI,  Drug In format ion for  the Heal th  Care Prov ider ;

3.  Current  tox ico logy reference text  or
telephone number of a poj-son control center;

4 .  Current  s tate pharmacy laws.
5.  The la test  ed i t ion and supplements to

Approved Drug Products With Therapeutic Equj-valence
Eva lua t i ons  o r  USP D I ,  Vo lume I I I .

657 Iowa Adrn in is t ra t ive Code sect ion 8.5 prov ides,
fo l l ow ing :

in  par t ,  the

(4)  Nonconformance wi th  law.  A pharmacis t  shal l
not knowingly serve in a pharmacy which is not operated
in conformance wi th  law,  or  which engages in  any
practice which if  engaged in by a pharmacist woul-d be
uneth ica l -  conduct .

657 Iowa Adminis t rat ive Code sect ion 9.1-(4)  prov ides,
the fo l lowing:

i n  pa r t ,

The board may impose any of  the d isc ip l inary
sanc t i ons  se t  ou t  i n  sub ru le  9 .L (2 )  ,  i nc lud ing  c i v i l
penal t ies in  an amount  not  to  exceed $25,000,  when the
board determines that  the l icensee or  reg is t rant  is
gu i l t y  o f  t he  f o l l ow ing  ac t s  o r  o f f enses : . . .

b .  Profess ional  incompetency. Profess ional
incompetency inc ludes but  is  not  l i rn i ted to :

(4 )  A  w i l l f u l  o r  repea ted  depar tu re  f rom,  oE  the
fa i lure to  conform to,  the min imal  s tandard or
acceptable and prevai l ing pract ice of  pharmacy in  the
state of  lowa.

) .  V io la t i ng  a  s ta tu te  o r  l aw  o f  t h i s  s ta te ,
another  s tate,  oE the Uni ted States,  wi thout  regard to
i ts  des ignat ion as e i ther  a fe lony or  misdemeanor ,
which s tatute or  law re lates to  the pract ice of
pharmacy.
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u.  Vio la t ing any of  the grounds for  revocat ion
or  suspension of  a  l icense l is ted in  Iowa Code sect ions
L47  . 55 ,  I 55A .L2  and  155A .  15 .

The Iowa Board of Pharmacy Exarniners f inds that paragraphs 8 and
9 constitute grounds for which Respondent's l icense to operate a
pharmacy in Iowa can be suspended or revoked.

WHEREFORE, the undersigned charges that Respondent Indian HiIIs
Pharmacy has v io la ted I99L Iowa Code sect ions l -55A.15(2)  (c)  and
155A .31 -  and  657  I owa  Admin i s t r a t i ve  Code  sec t i ons  6 .3 ,  8 .5 (4 r ,
e .1 (4 )  ( b )  ( 4 )  ,  e . 1 (  4 )  ( l )  ,  and  e .1 (4 )  ( u )  .

IT IS HEREBY ORDERED, pursuant to Iowa Code section L7A.L2 and
657 Iowa Adminis t rat ive Code sect ion L.2,  that  Wendel l  W.
Simmonds appear  on behal f  o f  Ind ian Hi l ls  Pharmacy before the
Iowa Board of  Pharmacy Exarn iners on Monday,  October  L2,  L992,  dt
2 :OO p .m. ,  i n  t he  second  f l oo r  con fe rence  room,  I2O9  Eas t  Cour t
Avenue,  Execut ive HiL ls  West ,  Capi to l  Complex,  Des Moines,  fowa.

The undersigned further asks that upon f inal hearing the Board
enter  i ts  f ind ings of  fact  and decis ion to  suspend,  revoke,  or
not renew the l icense to operate a pharmacy issued to Indian
Hi I Is  Pharmacy on December 3I ,  1991- ,  and take whatever  addi t ional
act ion that  they deem necessary and appropr ia te.

Respondent may bring counsel to the hearing, may cross-examine
any wi tnesses,  and rnay ca l l  w i tnesses of  i ts  own.  I f  Respondent
fa i l s  t o  appear  and  de fend ,  f owa  Code  sec t i on  l -7A .12 (3 )  p rov ides
that the hearing rnay proceed and that a decision may be rendered.
The fai lure of Respondent to appear could result in the permanent
suspension or  revocat ion of  i ts  l icense.

The hear ing wi l l  be pres ided over  by the Board which wi I I  be
assisted by an administrative law judge fron the Iowa Departrnent
of  Inspect ions and Appeals .  The of f ice of  the At torney Genera l
is  responsib le for  the publ ic  in terest  in  these proceedings.

Information regarding the hearing may be obtained from Lynette A.
F.  Donner ,  Ass is tant  At torney Genera l ,  Hoover  Bui ld ing,  Capi to l
Comp lex ,  Des  Mo ines ,  I owa  50319  ( te lephone  5L5 /281 -8760) .  Cop ies
of  a l l  f i l ings wi th  the Board should a lso be served on counsel .

IOWA BOARD OF PHARMACY EXAMINERS

Lf i5yd K.  lJessen
Executive Secretary/Director
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BEFORE THE IOWA BOARD OF PIIARIIACY EXAMINERS

Re: Pharmacy lricense of

IIIDIAN HTLI,S PITARMACY
License No. 260
WendeII W. Sirmnonds,
Pharmacist in charge,

D I A  N O .  9 3 P H B - 2

PROPOSED FIIIDINGS OF FACT,
CONCIJUSIONS OF LAW,
DECTSTON, AlilD ORDER
OF THE PAIiIEI,

Respondent

TO: IIIDIAN HILLS PIIARMACY

A Complaint and Stat,emenE, of Charges and NoE,ice of Hearing was
filed by L,Ioyd K. rfessen, Execut,ive Secretary of the fowa Board of
Pharmacy Examiners (Board) on September 3, L992. The Complaint
alleged E,hat, t,he Respondent had violat,ed a number of pharmacy-
related statut,es and rules. The Complaint and St,atement of Charges
included t,he Notice of Hearing, which set the hearing for October
A2, L992. The hearing, which was rescheduled, was held before a
panel  o f  the Board on March 2,  1993,  4t  9 :00 a.m.  at  Execut ive
Hi1ls WesE,, L209 East, Court, Avenue, Des Moines, Iowa. The panel
included AIan M. Shepley, Chairperson; Phyll is A. Mil ler; and Arlan
D. Van Norman. LyneE,te Donner, Assistant, Attorney General,
appeared on behalf of the state. The Respondent, Wendell w.
Simmonds, appeared pro se. MargareE, L,aMarche, Administrat,ive Law
,Judge f rom the Iowa Department, of Inspections and Appeals,
presided. AtI of t ,he testimony was recorded by a cert i f ied court
reporter. The hearing was closed to t,he public at, t ,he RespondenE's
request pursuant, E,o Iowa Code sect, ion 258A.5 (1) " After hearing the
testimony and examining t,he exhibits, the panel convened to
deliberat,e i ts decision, and instructed t,he administrative law
judge to prepare their Proposed Decision.

THE RECORD

The record includes the Complaint and Statement of Charges and
Notice of Hearing, the notice rescheduling t,he hearing, Ehe
recorded t,estimony of E,he witnesses, and the fol lowing exhibits:

Exhibit, A:

Exhib i t  B:

Exhibit,  C:

E:<ttibit. D:

Inspect,ion reporE,

Complaint report
attached statement

Inspect,ion reporE, dated October 29, L987 .

Inspect ion report  dated OcE,ober 30, 1989.

dated i lanuary 30, 1991

dat,ed ,fune 4, L99L, wit.h
dated t"lay 29 , ]-992.
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Extt ibit  E: Inspection report, dated Apri l  7 o L992, with
att,ached staEement, "

FIIIDTNGS OF FACT

1" Respondent, was issued a license to pracE,ice pharmacy in Iowa
on .fuly 1, L976, by examination" RespondenE's l icense t,o practice
pharmacy is  current  unt , i l  i lune 30,  1993.  (o f f ic ia l  f i le)

2" Respondent ie 20 percenE, owner and employed as pharmacist in
charge of Indian Hil ls Pharmacy, l55L Indian Hil ls Drive, Sioux
City, Iowa 51104. (testimony of Morrel l  Spencer, Respondent,)

3. On October 29, L987, Pharmacy fnvestigator MorreII A. Spencer
conduct,ed an inspection of the Indian Hills Pharmacy and concluded
that t,he Respondent failed t,o maint,ain a current pharmacy library
as required. The fol lowing l ibrary references were unavailable;
(1) the latesE, edit, ion and supplement,s to the USP/NF, (2) tne
lat,est edit ion and supplements t,o Ehe USP DI Volume T; (3) the
latest edit ion and supplements to t,he USP DI Vo1ume If ;  and (4) the
current edit,ion of the Iowa Pharmacy Law and Information Manual.
(testimony of MorreII Spencer; Exhibit.  A)

4. On Oct,ober 30, 1989, Pharmacy Invest, igator Holger A. Christen-
sen conducted an inspection of the fndian Hills Pharmacy and
concluded E,hat Respondent failed tro maintain a current pharmacy
library as required. The following library references were
unavailable: (1) t,he lat.est, edit, ion and supplements to t,he USP DI
Volume I; (2) the lat,est, edit ion and supplements t,o the USP DI
Volume II; and (3) t,he current edit,ion of E,he Iowa Pharmacy Law and
Information Manual. (testimony of Morrel l  Spencer; Exhibit B)

5. On l{ay 29, 1991, Pharmacy InvestigaEor Morrel l  A. Spencer
conducted an inspect,ion of t,he Indian Hills Pharmacy and concluded
that Respondent, failed t,o maintain a current pharmacy library as
required. The fol lowing l ibrary references were unavailable: (1)
the lat,est edit ion and supplements to the USP DI Volume I; and (2)
the latest ediE,ion and supplements to t.he USP DI Volume II.
(testimony of Morrel l  Spencer; ExhibiE, C)

6. RespondenE, was issued a reporE. of deficiency correction and
told to respond in writ ing within 50 days. Respondent was told
that i f  t ,he deficiencies were not, corrected, his L992 pharmacy
renewal would not be issued. (testimony of Morrel l  Spencer;
Exhibit, D)

7. On Apri l  7, 1,992, Pharmacy Investigator Morrel l  A. Spencer
conduct.ed an inspection of t,he Indian Hills Pharmacy and concluded
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that Respondent failed t,o maintain a current, pharmacy library as
required" The fol lowing I ibrary references were unavailable: (1)
the lat,est edition and supplements t,o t,he USP DI Volume IA and IB,
Dnrg Information for the Health Care Provider i  Q) ttre latest,
edit,ion and supplements to t,he USP DI Vol-ume If, Advice for t,he
Patient,t (3) tne lat,est edit,ion and supplement,s t,o t,he Approved
Drug Products With Therapeutic Equivalence Evaluations or USP DI
Volume III; and (4) t,he current, edition of the Iowa Pharmacy Law
and Informat, ion Manual. (testimony of Morrel l  Spencer; Exhibit E)

8. The Respondent e:qrlained thaE he does not control the
checkbook or pay bi l ls for Indian HiIIs Pharmacy. He apologized
for the lengt,h of t ime this deficiency went, uncorrected. Respon-
dent was questioned concerning how he det,ermines if generic drugs
are equivalent and how he handles patient, consultaE,ions without,
adequat,e reference mat,erials. Respondent, relies on his drug
supplier to supply only AB rated generics and has used Facts and
Comparisons and product leaf let,s and f lyers t,o counsel pat,ients "
By failing t.o maint,ain an adeguate reference library, as prescribed
by law, RespondenE, has fallen below t,he minimum standard for the
pracE.ice of pharmacy in lowa. The resources he ut,ilized t,o counsel
pat, ient,s and choose generics were inadequate. (Eestimony of
RespondenE,)

1.  1991 Iowa Code

CONCLUSIONS OF I,AW

sect , ion 155A.12 prov ides, in part, the
fo l lowing:

. The board may refuse to issue or renew a
license or nny impose a f ine, issue a reprimand, or
revoke, resErict, cancel, or suspend a l icense, and may
place a l icensee on probation, i f  t ,he board f inds thaE,
Ehe applicant, or l icensee has done any of t ,he fol lowing:

1. Violated any provision of this chapter or any
rules of the board adopted under E,his chapter.

2.  1991 Iowa Code secEion 155A.31 prov ides E,he fo l lowing:

A l icensed pharmacy in Ehis state shalt maintain a
reference l ibrary pursuant Eo rules of the board.

3. 657 Iowa Administ,raE,ive
fo l lowing:

Code  sec t , i on  6 .3 provides the

Reference l ibrary.
minimum, t,he following:

Each pharmacy shall have, as a
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1. The latest, edit,ion and supplements to the USP
DI, Advice for the Pat, ient,;

2. The lat,est, edit,ion and supplements to the USP
DI, Dnrg Information for the HeaIEh Care Provider;

3. Current, toxicology reference t,ext, or t,elephone
number of a poison cont,rol cent,eri

4. CurrenE atate pharmacy laws.
5. The lat,est, edition and supplements t,o Approved

Drug Product,s WiE,h Therapeut,ic Equivalence Evaluat,ions or
USP DI ,  Volume I I f .

4. The preponderance of the evidence established Ehat the
Respondent ,  v io laEed Iowa Code sect ions 155A.12,  155A.31 (1991)  and
657 IAC 6.3 when he fai led to maintain t,he required ref erence
l ibrary at  t ,he fnd ian Hi l ls  Pharmacy in  1987,  1989,  1991,  and L992.

5. 657 Iowa AdminisE,rative Code sect, ion 8.5 provides, in parL,
the fol lowing:

(4) Nonconforfllance with law. A pharmacist, shall
not knowingly serive in a pharmacy which is not, operat,ed
in conformance with law, or which engages in any practice
which if engaged in by a pharmacist would be unethical
conduct.

6. The preponderance of the evidence est,ablished that t.he
Iicensee violated 657 IAC 8.5 when he continued Eo serue as
pharmacist-in-charge aE Indian HiIIs Pharmacy wit,hout, correct,ing
Che def iciencies ciced in t,he Inspections Report,s dat,ed October 29 o
L987,  OcEober  30,  1989,  i lanuary 30,  1991,  . fune 4,  L99L,  and Apr i l
7 ,  L992 .

7.  657 Iowa Adminis t rat ive Code sect , ion 9.L(4)  prov ides,  in  par t ,
the fo l lowing:

The board nlay impose any of the disciplinary
sanct,ions set, out, in subrule 9 .L (21 , including civil
penalt, ies in an amount, not Eo exceed $25,000, when the
board determines t,haE, t,he licensee or regist,rant is
guilCy of E,he f ollowing act,s or of f enses:

b. Professional incompeE,ency. Professional
incompetency includes but is not, l imited t,o:

(4) A wil lful or repeated departure from, or the
failure to conform t,o, the minimal standard or acceptable
and prevailing practice of pharmacy in the st,aE,e of lowa.
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The Respondent, 's repeated fai lure to correct, the deficiencies in
his reference l ibrary constit ,utes a fai lure to conform to the
minimal st,andard or accept,able and prevailing practice of pharmacy
in the stat,e of Iowa. The Respondent could not, adequat,ely counsel
pat,ients or deEermine generic subst,ituE,ions wit,hout, t,he aid of
these essent, ial ref erence mat,erials. The Respondent has violated
6s7  rAC  9 .1 (4 )  ( b )  ( 4 ) .

DECISION AIVD ORDER

IT IS HEREBY ORDERED, that, if t,his proposed decision becomes a
final order, the pharmacy l icense No. 260, issued to Indian Hil1s
Pharmacy, shall  be placed on probaE,ion for a period of f ive (5)
years, subject, Eo t.he fol lowing tenns and condit ions:

1)  The pharmacy sha] l  pay a c iv i l  penal ty  of  $5,000.00,
wiE,hin t,hirty (30) days of receipE of Ehis order. This civi l
penalE,y is being assessed, in parE, due to the substantial
financial savings realized by t,he pharmacy by it,s failure t,o
maint,ain an adequate library.

2) The pharmacy shall submit annual writ,t,en report,s Eo the
Board or i t ,s designee. The f irst, report shall  be due within
one year of t ,he dat,e of receipt, of Ehis decision" Each
writcen report, musE include a copy of the pharmacy's paid
invoice for the most recent edition of USP DI and t,he Iowa
Dnrg Law Manual.

3) Should t,he pharmacy violat,e probation in any respect, the
Board, after giving E,he pharmacy noEice and an opporEunity to
be heard, may revoke probation and impose further discipline.
If a petit ion to revoke probation is f i led against the
pharmacy during probat,ion, the Board sha1l have continuing
jurisdict, ion unti l  the natter is f inal, and t,he period of
probat, ion sha1l be extended unti l  the maE,t,er is f inal.

8) Upon successful completion of probat,ion, E,he pharmacy
I icense wi l l  be fu l ly  rest ,ored.

FinaIIy, i t ,  is ORDERED, pursuant to Iowa Code section 258A.6 and
657 IAC 9.27,  that ,  t ,he pharmacy shal l  pay $75.00 for  fees associat , -
ed with conduct, ing t,he discipl inary hearing. In addiEion, t,he
execut,ive secret,ary of t,he Board shall biII the pharmacy for any
transcripE, cosEs associated with t,his discipl inary hearing. The
pharmacy shall  remit for E,hese elq)enses within thirty (30) days of
receipt, of the bill. IE, is noted t,hat the Respondent, and the
pharmacy are being assessed one $75.00 hearing fee for which they
share l iab i l i ty .
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Dar,ed this l5th day of March , L993

!,tL/jrmrr
Copies to:

IJynet,te Donner, Assist,ant AE,t,orney General

This proposed decision will become a final decision unless
appealed t,o t,he Board by a party adversely affect,ed by senring
not,ice of appeal on t,he execut,ive secreEary of the Board within
t,hirty (30) days after senrice of the proposed decision. The
Board may also review t,his proposed decision on its own motion.

M I
f

t Lalrtarche
Administrative Lraw iludge



BEFORE THE IOWA BOARD OF PI{ARMACY E)GICIINERS

Re: Pharmacy Iricense of

IIIDIAIiI HIIJI'S PIIARI4ACY
License No.  260
Wendell W. Simmonds,
Pharmacist in charge,

Respondent

D T A  N O .  9 3 P H B - 2

FIIIDINGS OF FACT,
CONCLUSIONS OF IJAW,
DECTSTON, AIiID ORDER

TO: IIIDIAIiI HILIJS PHARI{IACY

A Complaint. and SEat,ement of Charges and Notice of Hearing was
fi led by Lloyd K. i lessen, ExecuE,ive Secretary of the Iowa Board of
Pharmacy Examiners (Board) on September 3, L992. The Complaint,
alleged that the Respondent, had violated a number of pharmacy-
relat,ed statutes and rules. The Complaint and SE,aEement of Charges
included the NoE,ice of Hearing, which set the hearing for October
L2,  L992.  The hear ing,  which was rescheduled,  was held before a
panel  o f  E,he Board on March 2,  1993,  dt  9 :00 a.m.  at  Execut , ive
Hi l ls  West ,  L2O9 East  Cour t  Avenue,  Des Moines,  Iowa.  The panel
included AIan M. Shepley, Chairperson; Phyll is A. Mil ler; and Arlan
D. Van Norman. Lynet,te Donner, Assistant Attorney General,
appeared on behalf of the state. The Respondent,, Wendell W.
Simmonds, appeared pro se. Margaret l-raMarche, AdminisE,rative Law
iludge f rom t.he Iowa Department of Inspect,ions and Appeals,
presided. Alt of the t.esE,imony was recorded by a cert i f ied court
report,er. The hearing was closed to the public at, Ehe Respondent's
reguest  pursuant  to  Iowa Code sect ion 258A.6 (1)  .  Af ter  hear ing the
testj,mony and examining t.he exhibits, t,he panel convened to
deliberate i ts decision, and instr l .rcted the administ,rat ive law
judge to prepare the i r  Proposed Decis ion.

On March 15,  1993,  t ,he panel  issued i ts  eroposed Findings of  Fact ,
Conclusions of Law, Decision and Order.

The Respondent f i led a t, imely appeal from the panel 's decision. On
Aprit 28, 1993, the fuIl  Board heard the oral arguments of the
part ies. The fol lowing members of the Board were present: AIan M.
Shepley, Chairperson; Marian Robert,s, Vice Chairperson; Phyll is
Olson; PhyII is Mi1ler; and Ar1an Van Norman. IJynette Donner,
Assistant Attorney General, appeared for the state. The Respondent
appeared pro se. In addit ion, Thomas Dodds, a partner in the
Indian Hitls Pharmacy, presenEed an oral argunent on behalf of t.he
pharmacy. After hearing the oral arguments and reviewing t,he
record, the Board convened in closed executive session, pursuant to
Iowa  Code  secE , ion  21 .5  (1 )  ( f  )  ( 1993) ,  t o  de l i be ra te  the i r  dec i s ion .
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THE RECORD

The record includes the Complaint and StatemenE. of Charges and
Not, ice of Hearing, the notice rescheduling the hearing, the
recorded testimony of the witnesses, and the fol lowing exhibit,s:

Exhib i t  A:  Inspect ion repor t  dated October  29,  L987.

Exhib i t  B:  Inspect ion repor t  dated October  30,  1989.

Exhibit,  C: Inspection reporE dated .Tanuary 30, L991-

Exhibit D: Complaint reporE, dated rJune 4, 1-991-, with
aE.t.ached statement dated lt lay 29 , t992.

Extr ib i t  E:  Inspect ion reporE.  dated Apr i l  7 ,  L992,  wi th
aEtached statemenE.

FINDINGS OF FACT

1. Respondent was issued a l icense to practice pharmacy in Iowa
on . fu ly  1,  1976,  by examinat ion.  RespondenE's l icense to  pract ice
pharmacy is  current  unE, i l  .June 30,  1993.  (o f f ic ia l  f i le)

2. RespondenE, is 20 percent owner and employed as pharmacist in
charge of Indian Hil ls Pharmacy, 1551 Indian Hil ls Drive, Sioux
Ci ty ,  Iowa 51104.  ( test  j -mony of  Morre l l  Spencer ,  Respondent)

3.  On October  29,  t987,  Pharmacy Invest igator  Morre l l  A.  Spencer
conducted an inspection of the Indian Hil ls Pharmacy and concluded
t,hat. the Respondent failed to maintain a current pharmacy library
as required. The fol lowing l ibrary references were unavailable;
(1)  the la test  ed i t ion and supplements Eo the USP/NF;  (21 the
lat,est. edit ion and supplements to the USP DI Volume Ti (3) the
latest edit ion and supplements to the USP DI Volume II;  and (4) the
currenE, edition of the Iowa Pharmacy Law and fnformat,ion Manual.
(testimony of Morrel l  Spencer; Exhibit A)

4.  On October  30,  1989,  Pharmacy Invest igator  Holger  A.  Chr isE,en-
sen conducted an inspect, ion of the Indian Hilts Pharmacy and
concluded thaE, Respondent fai led to maintain a current pharmacy
library as required. The fol lowing 1ibrary references were
unavailable: (1) the laE.est, edit ion and supplements to the USP Df
Vo1ume T; (2) the latest edit ion and supplemenEs Eo the USP DI
Volume II;  and (3) the current edit ion of the Iowa Pharmacy Law and
InformaE,ion Manual. (Eestimony of Morrel l  Spencer; Exhibit B)
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5.  On May 29,  1991,  Pharmacy Invest igator  Morre l l  A.  Spencer
conducted an inspection of the Indian Hil ls Pharmacy and concluded
that Respondent fai led to maintain a current pharmacy l ibrary as
regui red.  The fo l lowing l ibrary  references were 'unavai lab le:  (1)
the latest, edit ion and supplements to the USP DI Vo1ume I; and (2)
the latest edit ion and supplemenEs to the USP DI Volume II.
( test imony of  Morre l l  Spencer ;  Exhib i t  C)

6. Respondent was issued a report of deficiency correction and
t,old to respond in writ ing wichin 50 days. Respondent was told
that, i f  t ,he deficiencies were not. corrected, his L992 pharmacy
renewal would not. be issued. (testimony of Morrel l  Spencer;
Exhibit D)

7. On Apri l  '7, 1992, Pharmacy Investigator Morrel l  A. Spencer
conducted an inspection of the Indian Hil ls Pharmacy and concluded
that Respondent fai led to maintain a current pharmacy l ibrary as
requi red.  The fo l lowing l ibrary  references were unavai lab le:  (1)
the latest, edit, ion and supplements Eo the USP DI Volume IA and IB,
Drug Inf ormation f or t,he Hea1th Care Provider, (2) tne latest,
edit ion and supplement,s E,o the USP DI Volume II,  Advice for t,he
Patient,; (3) ttre latest, edit ion and supplements to the Approved
Drug ProducE,s with Therapeut.ic Eguivalence Evaluat.ions or USP DI
Volume III ;  and (4) the current edit ion of E,he lowa Pharmacy Law
and fnformation Manual. (testimony of Morrel l  Spencer; Exhibit E)

8. The Respondent explained that he does not cont.rol the
checkbook or pay bi l ls for Indian Hilts Pharmacy. He apologized
for  the length of  t ime th is  def ic iency went  uncorrected.  Respon-
dent was quest. ioned concerning how he deEermines if  generic drugs
are eguivalenC and how he handles patient consult,at,ions wit,hout
adequate reference materials. Respondent rel ies on his drug
supplier to supply only AB rated generics and has used FacE.s and
Comparisons and product, Ieaf lets and f lyers E,o counsel pat, ient,s.
By fai l ing to maintain an adequat.e reference I ibrary, as prescribed
by Iaw, Respondent has faIlen below the minimum standard for the
practice of pharmacy in Iowa. The resources he uti l ized to counsel
pat, ients and choose generics were inadeguate. A pharmacist, cannot
det,ermine whether a drug is therapeuEically equivalent without,
consult ing the USP-DI Volume III  or another approved reference.
Therefore the Respondent, violated Iowa Drug Product Selection Law.
A1I of the products handled by E.he drug wholesaler are not
necessar i ly  AB rat ,ed gener ics.  ( test imony of  Respondent)
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CONCLUSIONS OF T,AW

1. L99L Iowa Code sect ion 155A.12 prov ides,  in  par t ,  the
fo l lowing:

. The board may refuse to issue or renew a
license or may impose a f ine, issue a reprimand, or
revoke,  rest r ic t ,  cancel ,  o t  suspend a l icense,  and may
place a l icensee on probation, i f  the board f inds E,hat
the applicant or l icensee has done any of the fol lowing:

1. Violated any provision of this chapter or any
rules of the board adopted under this chapter.

2 .  1991  Iowa  Code  sec t i on  155A.31  p rov ides  the  fo l l ow ing :

A l icensed pharmacy in this state shall  maintain a
reference l ibrary pursuant, to rules of t ,he board.

3.  657 Iowa Adminis t . ra t ive Code secEion 5.3 prov ides the
fo l lowing:

Reference l ibrary. Each pharmacy shall  have, as a
minimum, t,he fol lowing:

1. The latest edit ion and supplemenE.s to t,he USP
DI,  Advice for  the Pat ient , ;

2. The Iat,est, edit ion and supplements to E,he USP
DI, Drug Informat, ion for the Health Care Provider;

3. Current t.oxicology reference Eext or telephone
number of a poison cont,rol center;

4. Current state pharmacy laws.
5. The latest, edit ion and supplements to Approved

Drug Products with Therapeutic Equivalence Evaluations or
USP DI ,  Volume I I I .

4. The preponderance of the evidence esEablished E,hat, t ,he
Respondent  v io la ted Iowa Code sect ions L55A.1-2,  155A.31 (1991)  and
657 IAC 6.3 when he fai led to maintain the required reference
I ibrary at  t ,he Ind ian Hi } ls  Pharmacy Ln L987,  1989,  1991,  and L992.

5.  557 Iowa Adminis t , ra t ive Code secEion 8.5 prov ides,  in  par t , ,
the fo l lowing:

(4) Nonconforrnance with Iaw. A pharmacist shall
not knowingly serve in a pharmacy which is not operated
in conformance with law, or which engages in any practice
which if  engaged in by a pharmacist. wouLd be unethical
conduct,.
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6. The preponderance of the evidence esEablished that t,he
Iicensee violat.ed 557 IAC 8.5 when he continued to sen/e aE
pharmacist- in-charge aE fndian Hil ls Pharmacy wit,hout correcting
t,he def iciencies cited in the Inspections Report,s dated Oct,ober 29,
1987,  October  30,  1-989,  .Tanuary 30,  1991,  ,June 4,  L99L,  and Apr i l
7 ,  L992 .

7 .  657  Iowa  Admin i s t ra t i ve  Code  sec t i on  9 .L (4 )  p rov ides ,  i n  pa r t ,
t ,he f ol lowing:

The board may impose any of the discipl inary
sanct , ions set  out  in  subru le 9 .L  (2)  ,  inc lud ing c iv i l
penal t ies in  an amounE.  noE to exceed $251000,  when Ehe
board deE,ermines that t.he l icensee or registrant is
gui l ty  o f  the f  o l lowing act ,s  or  o f  f  enses:

b.  Profess ional  incompeE.ency.  Profess ional
incompetency includes but, is not. l imit,ed to:

(4)  A wi I l fu l  or  repeated depar ture f rom, or  the
fai lure t,o conform to, t ,he minimal standard or acceptable
and prevail ing practice of pharmacy in the st,at,e of Iowa.

The Respondent 's  repeated fa i lure to  correct  the def ic ienc ies in
his reference l ibrary constituE,es a fai lure to conform to the
minimal standard or acceptable and prevail ing pract, ice of pharmacy
in the state of Iowa. The Respondent could noE adequately counsel
patients or determine generj,c substitut ions without the aid of
these essential reference materials. The Respondent, has violated
6s7  rAC  e .1 (4 )  ( b )  ( 4 )  .

DECISION AND ORDER

IT IS HEREBY ORDERED, that. i f  this proposed decision becomes a
f ina l  order ,  the pharmacy l icense No.  250,  issued to Ind ian Hi l ls
Pharmacy, shaII be placed on probation for a period of f ive (5)
years,  subject  to  the fo l lowing terms and condi t ions:

1)  The pharmacy shal - I  pay a c iv i l  penal ty  of  $5,000.00,
wi th in  th i r t ,y  (30)  days of  recej .pE of  t ,h is  order .  This  c iv i l
penalt.y is being assessed, in part, due to the substantial
f inancial savings realized by the pharmacy by i ts fai lure to
maintain an adequate l ibrary over a f ive year period.

2') The pharmacy shall submit annual written report,s to t,he
Board or iE,s designee. The f irst. report shall  be due wiEhin
one year  of  the date of  receipt  o f  th is  dec is ion.  Each
written report musE include a copy of the pharmacy's paid
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invoice for t,he most recenE edition of USP DI and t,he Iowa
Drug Law Manual.

3) Should the pharmacy violat,e probation in any respect,, t,he
Board, aft,er giving E,he pharmacy not,ice and an opporEunity to
be heard, may revoke probat,ion and impose further discipline.
If a petit ion to revoke probation is f i led against t,he
pharmacy during probat,ion, t,he Board shall have cont,inuing
jurisdiction unti l the matter is f inal, and the period of
probat,ion shall be exEended until t,he mat,Eer is f inal.

4) Upon successful complet,ion of probaEion, the pharmacy
license wiII be fully rest,ored.

A five year probationary period was chosen because the RespondenE,
neglect,ed Eo purchase t,he required books for f ive years. The
Respondent, is therefore being required to confirm his purchase of
t,he required books for f ive years.

Finally, it, is ORDERED, pursuant, t,o fowa Code sect,ion 259A.5 and
657 IAC 9.27, t,haE, the pharmacy ehall pay $75.00 for feee associat,-
e_d with conduct,ing t,he disciplinary hearing. In addition, the
executive secret,ary of the Board shall bill Ehe pharmacy for any
transcript costs associated with this disciplinary hearing. Ttre
pharmacy shall remit for t,hese expenses within thirty (30) days of
receipt of the biII. IE, iE not,ed E,hat, the Respondent and t,he
pharmacy are being assessed one $?5.00 hearing fee for which t,hey
share l iabil i ty.

Dated t,his l4th day of , Lgg3May

Administ,rat,ive Law iludge

l,tr /jrrun

Copy t,o:
IJynett,e Donner, Assist,ant, Att,orney General
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