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BEFORE THE
OF

BOARD OF PHARMACY EXAMTNERS
THE STATE OF IOWA

R e :

COMES NOW, L loyd  K.  Jessen,  Execut ive  Secre tary /D i rec tor  o f
the Iowa Board of Pharmacy Exarniners, on the 7th day of october,
1-991-,  and f i les this Complaint and Statement of Charges against
Thomas M.  Kour is ,  a  pharmac is t  l - i censed pursuant  to  Iowa Code
chapter  155A,  and a l leges  tha t :

1 .  M e l b a  L .  S c a g l i o n e ,  C h a i r p e r s o n ;  A I a n  M .  S h e p l e y ,  V i c e
C h a i r p e r s o n ;  R o I I i n  C .  B r i d g e ;  D o n n a  J .  F l o w e r ;  P h y l l i s  A .  O l s o n i
Mar ian  L .  Rober ts ;  and Ar lan  D.  Van Norman are  du ly  appo in ted ,
qua l i f ied  rnembers  o f  the  Iowa Board  o f  Phar rnacy  Examiners .

2 .  Respondent  was issued a  l i cense to  p rac t ice  pharmacy in
I o w a  o n  A p r i l  6 t  L 9 7 8 ,  b y  e x a m i n a t i o n .

3 .  Respondent 's  l - i cense to  p rac t ice  pharmacy in  Iowa is
c u r r e n t  u n t i l -  J u n e  3 0 ,  1 9 9 2 .

4 .  Respondent  was issued a  l i cense to  p rac t ice  pharmacy in
f l l i n o i s  ( l i c e n s e  n u m b e r  0 5 1 - 0 3 2 7 L 8 )  .

5 .  R e s p o n d e n t  c u r r e n t l y  r e s i d e s  a t  3 5 1 8  3 2 n d  S t r e e t  i n
M o I i n e ,  I l l i n o i s  6 L 2 6 5 .

Pharmac is t  L icense o f
THOUAS U. KOURIS
License No. ]-5215
Respondent

COMPLAINT
AND

STATEI,{ENT
OF CHARGES

AND
NOTICE OF HEARING

6 .  On  Ju I
Report and Recomm
89-L3 l -3  ,  t i t l ed

y  23 ,  1990 ,  t he  Board  rece i ved  a  copy  o f  t he
enda t ion  da ted  November  L6 ,  1989 ,  i n  Case  No .
Depar tment  of  Profess ional  Regulat ion v .  Mi lan

Drug,  L td.  and Thomas M. Kour is  f rom the l l l ino is  Depar tment  of
Profess ional  Regulat ion,  State Board of  Pharmacy.  The I l l - ino is
Repor t  and Recornmendat ion prov ides,  in  par t ,  the fo l lowing:

On May 15,  1989 the Depar tment  f i l -ed a three count
Conpla int  against  Respondents a l leg ing,  among other
th ings,  that  Respondents had fa i led to  obta in
au tho r i za t i ons  f rom th ree  (3 )  phys i c ians  p r i o r  t o
f i l l i ng  p resc r ip t i ons  and  had  no t  f i l l ed  p resc r ip t i ons
fo r  a  d i e t  p i l l  f o r  one  pa t i en t  i n  good  f a i t h . . . t he
Respondents.  .  .  Id ispensed]  contro l led substances wi thout
au tho r i za t i on  and  a l so . . .  I f a i ] ed l  t o  d i spense  a
Schedu le  I I I  con t ro l l ed  subs tance  i n  good  fa i t h . . .The



Respondents were prev ious ly  d isc ip l ined for  s imi lar
v io l -a t i ons  o f  t he  Pharmacy  P rac t i ce  Ac t . . .

A copy of the l l- I inois Report and Recommendation is attached
hereto as Exhib i t  l -  and is  incorporated by reference in to th is
Conpla int  and Statement  of  Charges as i f  fu l ly  set  for th  here in.

7 .  On  Ju Iy  23 ,  1990 ,  t he  Board  a l so  rece i ved  a  copy  o f  t he
Findings of  Fact ,  Conclus ions of  Law,  and Recommendat ion dated
feb rua i y  8 ,  1990 ,  i n  Case  No .  89 -1313 ,  t i t l ed  Depar tmen t  9 f
Profess ionai  Regulat ion v .  Mi lan Drug,  L td.  and Thomas M. Kour is
f ron the f t l ino is  Depar tment  of  Profess ional  Regulat ion,  State
Board of  Pharmacy.  the I l l ino is  F ind ings of  Fact ,  Conclus ions of
Law,  and Recommendat ion prov ides,  in  par t ,  the fo l lowing:

The Board recommend.s that the pharmacist I icense
o f  Thomas  Kour i s ,  I i cense  no .  051 -0327L8 , '  be  suspended
fo r  s i x t y  (60 )  days ,  f o l l owed  by  p roba t i on  fo r  two  (2 )
yea rs .

A copy of  the I l - l ino is  F ind ings of  Fact ,  Conclus ions of  Law,  and
Recoininendation is attached hereto as Exhibit 2 and is
incorporated by reference into this Complaint and Statement of
Charges as i f  fu l ly  set  for th  here in.

B .  On  Sep tember  16 ,  1991 ,  t he  Board  rece i ved  a  ce r t i f i ed
copy of  an Order  issued August  29,  1991,  bY the Appel la te Cour t
o f - i f l i no i s ,  Th i r d  D i s t r i c t ,  i t t  Case  No .  3 -90 -0890  (Q i r cu i t  Cou r t
No .  90  MR 78 ) ,  t i t l ed  M i l an  D rug ,  L td .  '  and  Tom Kou r i s  . v .
Depar tmen t  o f  P ro fess iona l  Regu la t i on  o f  t he  S ta te ,o f  I l l i no i s -
f f i appe r Ia teCou r to rde ruphe Id thedec i s i ono f t he
I I I ino is  Oepar l rnent  o f  Profess ional  Regulat ion to  suspend
Responden t ' s  f l l - i no i s  pha rmac is t  I i cense  no .  051 -0327 I8 .  A
cer l i f ied copy of  the t l l ino is  Appe1late Cour t  order  is  a t tached
hereto as nxnin i t  3  and is  incorporated by reference in to th is
Compla int  and Statement  of  Charges as i f  fu l ly  set  for th  here in.

g .  On  Sep tember  16 ,  1991 ,  Responden t  repo r ted  to  the
Board ,  i n  w r i t i ng ,  t ha t  h i s  I I I i no i s  pha rmac is t  I i cense  no .
051 -0327 l -8  had  been  p laced  on  suspens ion  fo r  a  pe r iod  o f  two
months commencing Seplember L6,  LggL,  and that  h is  l icense had
been surrendered to  the I l I ino is  Depar tment  of  Regis t rat ion and
Educat ion.

10 .  Responden t , s  I I I i no i s  pha rmac is t  I i cense  no .  051 -O327Lg
had prev ious ly  been d isc ip l ined by the I I I ino is  Depar tment  of
profess ional  negulat ion in  Apr i l  Ig87 when h is  l - icense was
suspended for three weeks and then placed on probation for two
years.  Respondent  repor ted th is  d isc ip l inary act ion to  the
Board ,  i n  w r i t i ng ,  on  o r  be fo re  June  18 ,  1990 .
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1t- .  Respondent  is  gu i l ty  o f  v io la t ions of  1991-  Iowa Code
sec t i ons  1 -5sA :  L2 ( I ) ,  155A . rZ (e i ,  and  155A .12 (1 -o )  by  v i r t ue  o f  t he
informat ion and a l legat ions conta ined in  paragraphs 6,  '7  

,  8 ,  9 ,
and  10 .

Iowa  Code  sec t i on  155A.12  p rov ides ,  i n  pa r t ,  t he  fo l l ow ing :

. . .The  boa rd  sha l l  r e fuse  to  i ssue  a  pha rmac is t
I icense for  fa i lure to  meet  the requi rements of  sect ion
155A.8 .  The  boa rd  may  re fuse  to  i sSue  o r  renew a  I i -
cense or  may impose a f ine,  issue a repr imand,  or  re-
voke ,  res t i i c t ,  cance f ,  oY  suspend  a  l i cense ,  and  may
place a l icensee on probat ion,  i f  the board f inds that
tne appl icant  or  l icensee has done any of  the fo l low-
i ng :

1.  V io la ted any prov is ion of  th is  chapter  or  any
ru les of  the board adopted under  th is  chapter .

S .V io l a ted thepha rmacyo rd rug lawso r ru l es
of any other state of the United States while under the
o the r  s ta te ' s  j u r i sd i c t i on .

10.  Had a l icense to  pract ice pharmacy issued by
another  s tate canceled,  revoked,  or  suspended for
conduct  substant ia l ly  equiva lent  to  conduct  descr ibed
in subsect ions r  througn s.  A cer t i f ied copy of  the
record of  the s tate ta t< ing act ion as set  out  above
shal l  be conclus ive ev idence of  the act ion taken by
such state.

L2.  Respondent  is  gu i l ty  o f  v io la t ing 657 . Iowa Adminis-

t ra t i ve  Code  sec t i on  9 .1 i+ )  (u i  by  v i r t ue  o f  t he  i n fo rma t ion  i n

pa rag raphs  6 ,7 ,8 ,  9 ,  and  10 .

6 5 7  I o w a  A d m i n i s t r a t i v e  C o d e  s e c t i o n  9 . I ( 4 )  p r o v i d e s ,

t h e  f o l l o w i n g :

i n  pa r t ,

The board  rnay  impose any  o f  the  d isc ip l inary  sanc-

t i o n s  s e t  o u t  i n  i u b r u l e  9 . 1  (  2 )  .  .  . w h e n  t h e  b o a r d  d e t e r -

mines  tha t  the  l i censee or  reg is t ran t  i s  gu i l t y  o f  the

f o l l - o w i n g  a c t s  o r  o f f e n s e s : . . .
u .  V io la t ing  any  o f  the  grounds fo r  revocat ion

o r  s u s p e n s i o n  o f  a - I i c e n s e  I i s t e d  i n  I o w a  C o d e  s e c t i o n s

1 - 4 7  . 5 5 ,  l - 5 5 A . l - 2  a n d  t 5 5 A -  1 5 .

The Iowa Board of Pharmacy Examiners f inds that paragraphs

11 and 12  cons t i tu te  g rounds fo r  wh ich  Respondent 's  l i cense to

pract ice pharmacy in Iowa can be suspended or revoked.

WHEREFORE.  the  unders igned charges  tha t  Respondent  has  v io la ted

I g g T  f o w a  C o d e  s e c t i o n s  1 5 5 A . 1 2 ( 1 ) ,  1 5 5 A . 1 2 ( 8 )  '  a n d  1 5 5 A ' l - 2 ( 1 0 )

a n d  6 5 7  I o w a  A d m i n i s t r a t i v e  C o d e  s e c t i o n  9 . L ( + )  ( u ) '
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IT  fS HEREBY ORDERED, pursuant  to  Iowa Code sect ion L7A.L2 and
657 Iowa Adminis t rat ive Code sect ion I .2 ,  that  Thomas M. Kour is
appear before the Iowa Board of Pharmacy Examiners on Monday,
November  18 ,  I 99T ,  d t  10 :OO a .m. ,  i n  t he  second  f l oo r  con fe rence
room ,  L2O9 East  Cour t  Avenue,  Execut ive Hi l - l -s  West ,  Capi to l
Complex,  Des Moines,  Iowa.

The undersigned further asks that upon f inal hearing the Board
enter  i ts  f ind ings of  fact  and decis ion to  suspend or  revoke the
l icense to  pract ice pharmacy issued to Thomas M. Kour is  on
Apr i l  6 ,  L978,  and take whatever  addi t ional  act ion that  they deem
necessary and appropr ia te.

Respondent may bring counset to the hearing, may cross-examine
any wi tnesses,  and may cal l  w i tnesses of  h is  own.  r f  Respondent
fa i l s  t o  appear  and  de fend ,  I owa  Code  sec t i on  L7A . I2 (3 )  p rov ides
that  the hear ing rnay proceed and that  a  dec is ion may be rendered.
The fai l-ure of Respondent to appear coul-d result in the permanent
suspension or  revocat ion of  h is  l icense.

The hear ing wi I I  be pres ided over  by the Board which wi l l  be
assisted by an adrninistrative law judge from the Iowa Department
of  Inspect ions and Appeal -s .  The of f ice of  the At torney Genera l -
is  responsib le for  the publ ic  in terest  in  these proceedings.
In format ion regard ing the hear ing may be obta ined f rom Lynet te A.
F.  Donner ,  Ass is tant  At torney Genera l ,  Hoover  Bui ld ing,  Capi to l
Comp lex ,  Des  Mo ines ,  I owa  50319  ( te lephone  5 I5 /281 -8760) .  Cop ies
of  a I I  f i l ings wi th  the Board should a lso be served on counsel .

IOWA BOARD OF PHARMACY EXAMINERS

ary/Director
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* * * *  *  *  * * *  *  *  *  * *  *  *  *
* ExHrBrr *
*No.  I *
* *
* * * * * * * * * * * * * * * * *

STATE OF ILL iNOIS

DEPARTMENT OF PROFESSIONAL

DEPARTMENT OF PROFESSIONAL REGULATION
o f  t he  S ta te  o f  I l 1 i no i s ,  Comp la inan t

v .
I'IILA}tr DRUG, LTD .
L i cense  No .  054 -007354
Conc ro l l ed  Subs tance
L i cense  No .  003 -054 -007354 -1
TI{OI'1AS KOURIS
L i cense  No .  051 -0327L8 ,  Responden t

R.EGULA.TION

)
)
\

)

No.  89 - I 3 i r

N o ,  8 9 - 1 3 I 2 - X

N o  .  8 9 - 1 3  1 3

REPORT A}ID RECOIOE}TDA:ION

Th is  Repor t  and  Recommenda t ion  i s  be ing  submi t ted  to  the

S ta te  Boa rd  o f  Pha rmacy  pu rsuan t  t o  I l l i no i s  Rev i sed  S ta tu tes  (1987 ) ,

Chap te r  1 I1 ,  pa rag raph  4155 .7 ,  Th i s  Repo r t  and  Recommenda t i on  i s

a l so  be ing  subm i t t ed  t o  t he  D i rec to r  o f  t he  Depa r tmen t  o f  P ro fess iona i

Regu la t i . on  pu rSuan t  t o  my  ro l e  as  Con t ro l l ed  Subs tances  Hea r i ng

Of f i ce r .

BA.EKGF.OLTND

on  l ' l ay  15 ,  1989  the  Depar tmen t  f  i l ed  a  th ree  coun !  comp la in t

aga ins t  Responden ts  a l l eg ing ,  among  o the r  t h ings ,  t ha t  Responden ts

had  f a i l ed  t o  ob ta i n  au tho r i za t i ons  f r om th ree  (3 )  phys i c i ans  p r i o r

ro  f i l l i ng  p resc r i p t i ons  and  had  no t  f i l l ed  p resc r i p t i ons  f o r  a  d i e :

p i1 l  f o r  one  pa t i en t  i n  good  f  a i t h .  Responden ts  den j -ed  the

a l l ega t i ons  o f  imp rope r  f i l l i ng ,  c l a im ing  cha t  t hey  ob ta i ned  t he

necessa ry  au tho r i za t i ons  and  tha t  t hey  had  g i ven  aPprop r i ' a te

cons ide ra t i . on  f  o r  d i spens ing  t he  d i e t  p i 11s .

The  ma t te r  p roceeded  to  an  ev iden t i a ry  hea r ing  on  Augrus t  9 ,

I9g9 .  The  pa r t i es  reques ted  tha t  t he  reco rd  be  i e f t  oPen  fo r  an

ev idence  depos i t i on  to  be  ta i<en ,  Tha t  depos i t i on  was  tendered  to  me

on  Sep tember  28 ,1989  and  I  hea rd  c l os i ng  a rgumen ts  on  Oc tobe r  16 ,

19g9 .  Boa rd  member  C la r k  More land  was  p resen t  f o r  t he  hea r i ng  on
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i ugus t  g ,  l 9g9

Maureen  Lydon .

The  Deparcmen t

The  Responden ts

v /as  rep r  esen ted

were  rep resen ted

by  Cha r l es

o1z  W i l l i an

Sauer  anc i

S tenge i ,

The Depar tment  d ropped the  a l regat ions  concern : .ng  r laud ieTay lo r  found  a t  coun t  r i l  o f  the  comprarnc  a t  the  c rose  o f  i t s  case .
DISCUSS ION

There  a re  essen t ia l l y  two  ques t ions  to  be  addressed :
r  '  D id  the  Respondents  have  the  aurhor l za t : cn  f ro rn  iphys i ' c ian  be fo re  they  d ispensed  conr :c r ieo

subs t  ances  ?

2  .  D id  the  Responc ien ts  d r  spense  d ie t  p r  I1s
(con t ro l led  subscances)  in  , ,gocc  

fa i th , ,?
The  f i r s t  ques t ion  mus t  be  ana lyzed .  in  l i gn r  o f  tne  roEa l i t l ;o f  the  ev idence '  R 'esponc ien ts  ma in ta in  tha t ,  when Duane wa i ron  maoerequests  f  o r  Darvon (  p ropoxypnene 

Compounc i_Gs )  ,  Mr  .  Kour : .s  ca I  Led thephys ic ian ,  DE.  John  Skehan ,  to  ob ta in  h is  approva l .  Bu t  Dr .  Skehances t ' f  i ed  tha t  h i s  records  fo r  Mr .  ' , j a l ton  do  no t  ino ica te  tha t  theprescr i .p t ions  h ,e re  reques tec i  o r  au thor ized .
s im i la r l y ,  Responc ien ts  ma in ta in  tha t ,  when  Mr .  war . ton  madereques ts  fo r  p resc r ip t ions  fo r  h i s  w i fe  (Veda)  fo r  Bu t i so i  ( f c rinsomnia )  and  D id rex  (c i i e t  p i r i s ) ,  Mr .  Kour rs  phoned  Dr .  l russan  D iabfo r  approva l '  Dr '  D iab  Ees t i f i ed  tha t  h is  records  fo r  Mrs .  hJar . ron  donot  rnd ica te  tha t  the  prescr ip t ions  v rere  reques ted  or  approve i .

l l r '  t {a r ton  tes t i f  ied  tha .  there  were  t imes when he  wa ' redfo r  the  p resc r ip t ions  to  be  f i l ] ed  wh i le  Mr .  Kour i s  made a  phone  ca l lro  ob ta in  approva l  fo r  the  p resc r ip t ions .  The  ev idence  depos i t i on  o fsusan smi th '  h 'ho  worked fo r  Dr .  D iab  dur ing  the  per iod  o f  t ime inquesr ion ,  a l so  ind ica tes  tha :  Mr .  Kour i s  ca l led  the  o f f i ce  fo r
page 2  o f  6



author i za t :on  o f  p resc r ip t ions  a lchough  she  cou ld  no t  reca i i
spec i f i cs .

The  tes t imony  o f  Dr .  skehan ,  Dr ,  D iab  and  Ms,  smi th  ind ica tes
to  me the  p recar ious  na tu re  o f  the  p rac t i ce  o f  pharmacy  when the
pharmac is t  a t temPts  to  ob ta in  au thor i za t ion  to  d ispense  con t ro l led
subs tances  f rom a  phys ic ian .  The pharmac is t  i s  in  many h ,ays  a t  the
mercy  o f  the  phys ic ian  to  adequate ly  document  the  approvar  in  the
pa t ien t ' s  char r  o r  face  the  charge  tha t  the  d ispens ing  was  nc :
au t io r i zed  ( i .e .  " I f  i t  i s  no t  in  the  char t ,  i t  d id  no t  happe : . , , )

A f te r  hear ing  the  tes t i rnony  o f  Dr .  D iab  ano  Dr .  skeha : ,  and
a f te r  read ing  the  tes t imony  o f  I ' l s .  smi th ,  I  mus t  conc lude  tha :  the
o f f i ce  Drac t i ces  o f  those  phys ic ians  may  we]1  have  a l lowed sone

Prescr i 'p t ions  to  be  approved w i rhout  cocumenta t ion  in  the  pa t ren t
char t '  Bu t  I  canno t  ccnc lude  tha t  a l l  o f  the  d ispens ing  wh ich  was
done fc r  these pa t i .en ' ;s  was  au thcr ized . ,  g iven  the  number  o f

Presc r i .p t ions  and  re f  i l l s  and ,  in  par t i cu l .a r ,  the  d ispens i .ng  o f
Bu t i so l  to  vec ia  g ' i a r ton .  Every  ind icac ion  in  the  record  as  to :he
But i so l  i i spens ing  ino ica tes  tha t  Dr .  D iab  d ic i  no t  au thor i ze  the
o ispens ing  o f  Bu t i so r  and  h is  o f f i ce  p rac t i ce  wou ld  have  b rough t  the
reques t  fo r  Bu t i so l  to  h is  a t ten t ion  i f  i t  had  been  made.  Dr .  D iab
had  no t  g iven  Hrs .  wa l ton  a  p resc r ip t ion  fo r  Bu t i so l ,  d id  no t  use  L t
in  h is  t rea tment  o f  l ' l r s .  I ' i a l ton  and d id  no t  know the  ind ica t ions  fo r
use  o f  Bu t i so l '  Tha t  e igh t  (8 )  p resc r ip t ions  fo r  Bu t i so l  be tween
January ,  1987 and seDtember ,  1987 wou ld  have been au thor ized  bv  h is
o f f i ce  i s  no t  be l ievab le .

I  must  there fore  conc lude tha t  the  Respondents  d ispensed
cont ro l lea  subs tances  l r i thou t  p roper  au thor iza t ion .
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The  secono  a rea  o f  i nqu i ry  i s  whe ther  o r  no i  the  d . i spens ing

o f  D id rex  to  veda  wa l ton  was  done  in  good  fa i th .  The  Cont ro l led

Subs tances  Acc  requ i res  a  pharmac is t  to  exerc ise  an  independent

judgment  f rom the  p resc r ibe r  be fo re  d ispens ing  a  conEro i leo  subs tance .

(See  the  de f  in i t i . on  o f  "good  f  a i th "  a t  I l l i no is  Rev ised  S ta tu tes ,

Chapte r  56  I /2 ,  pa ragraph  1102(u ) . )  Exper t  tes t imony  mus t  be  app l ied

a t  th i s  po in t  to  de te rmine  whether  the  d ie t  p i l I s  d i spensed  to  Mrs .

Wa l ton  v re re  in  gooc  f  a i th .

pa t r i cx  Scn Ie ich ,  a  re ta i l  pharmac isc  i .n  a  sma l1  conr .nun i t y

in  I l l i no is ,  tes t i . f i ed  as  the  Depar tment  exper t '  He  no ted  tha t

D idrex  is  a  Schedu le  i I I  Cont ro l led  Substance w i r i . c i r  nas  a  max imum

ef fec t i ve  use  o f  s i x  ro  twe lve  weeks .  A  Pa t len t  may  even  use  D id , rex

6ar  .uy . r  r r r  f  i ' rg  monrhs ,  accord ing  to  Mr .  Sch]e ich ,  buE the  p i ra rmac is t
! v !  s ! /  e v

mus t  assu re  h imse l f  o f  t he  p rop r i e t y  o f  t h i s  l onge r  t ime  Pe r i . c c  by

pe rsona l l y  con fe r r : ng  w i t h  t he  phys i c i an .  Th i s  : s  necessa ry  because

the  l ong  te rm use  o f  D io rex  cou ld  resu l t  i n  t he  dependence  o f  t he

pa t i en t  on  the  d rug .  F l r .  Sch le i ch  conc luded  tha t  t he  l ongev i t y  o f

d i spens ing  o f  D id rex  t o  Mrs .  9 {a l t on  ( Janua ry ,  } 987 -Sep tember ,  1987 )

was  no t  app rop r i a te  ano  v i o l a ted  Eood  f a i t h  s t anda rds .

Newt  Conne l l  t es t i f i ed  fo r  t he  Responden ts  on  the  good  fa i t h

i ssue .  He  noced  t ha r ,  i f  t he  pha rmac i s t  f e l t  comfo r t ab le  i n  h i s

con tac t  w i th  the  phys i c ian  abou t  t he  use  o f  D id rex ,  t hen  i . t  wou ld  be

accep tab le  fo r  t he  pha rmac is t  t o  con t i nue  to  re f i I l  t he  reques ts .

The opin ion assumes that  there leas adequate d ia logue for  the

pharmac is t  t o  conc lude  tha t  t he  phys i c ian ' s  t rea tmen t  p lan  was

leg i t ima te .

In i t i a l l y ,  I  canno t  conc lude  tha t  I ' t r .  Kou r i s  had  adequa te

commun ica t i on  w | th  Dr .  D iab  to  a l l ow  Mr .  Kour i s  t o  make  an  i ndependen t
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assessmen t  t ha t  t he  l ong  t e rm  use  o f  D id rex  was  accep tab le  i n  he r

case .  A I so ,  I  g i ve  more  we igh t  t o  Mr .  Sch le i ch ' s  v i ew  tha t  l ong  t e rm

use  o f  D id rex  i s  con t ra i nd i ca ted .  The  pha rmac i s t  i s  unde r  an

ob l i ga t i on  to  make  an  i ndependen t  de te rm ina t i on  o f  t he  p rop r ie t y  o f

d i spens ing  a  hab i t - f o rm ing  d rug  a f t e r  t he  pe r i od  f o r  wh i ch  i t  i s

i nd i ca ted  i n  t he  l i t e ra tu re .  l ' 1 r .  Kou r i s  d i d  no t  make  t h i s  assessmen t

and  h i s  d i spens ing  o f  D id rex  t o  Mrs .  Wa l t on  f o r  a lmos t  n i ne  mon ths  was

inapprop r  i  a te  .

I  mus t  t he re f c re  ccnc lude  t ha t  t he  Responden ts  v i o i a red

I l l r no i s  Rev i sed  S ta tu tes  (1985 ) ,  Chap te r  11 I ,  pa rag raoh  4019 ( i )  and

iL l i no i s  Rev i sed  S ta tu tes  (1987 ) ,  Chap te r  111 ,  pa rag raoh  4150 ( I8 )  by

c rspens ing  con t ro l l ed  subs tances  w i t hou t  au tho r i za t i on  and  a i so

v i c l a teo  t : r e  Con t ro l l ed  Subs tances  Ac t  (Chap te r  55  I / 2 ,  pa rag raph

1312 (b )  and  1304 (a ) (5 )  by  f a i l i ng  t o  d i spense  a  Schedu le  I i I

con t ro l l eC  subs :ance  i n  cocd  f a i t h .

RECOI'SIE}IDAT ION

Whi le  pas t  v io la t l ons  by  the  Responden ts  may  no t  be  used  to

Ce te rm ine  whe the r  t hey  a re  gu i l t y  o f  t he  p resen r  a i l ega t i ons ,  pas t

d : . sc i p l i ne  may  be  cons ide red  t o  f ash ion  an  app rop r i a te  r emeoy  once  a

p resen t  v io la t i on  has  been  es tab l i shed .  The  Responden ts  were

p rev ious l y  d i sc i p l i ned  f o r  s i r n i l a r  v i . o l a t i ons  o f  t he  Pha rmacy  P rac t i ce

Ac t .  (See  Consen t  O rde r  i n  Case  Nos .  87 -58  and  87 -59  a t t ached . )

S ince  these  a re  repea t  o f fenders  and  the  o f fense  took  p lace

wh i l e  t hey  we re  on  p roba t i on ,  I  be l i eve  t ha t  a  s t i f f e r  d i sc i p l i ne  i s

wa r ran ted .  Fo r  t ha t  r eason ,  I  be l i eve  t ha t  i t  wou ld  be  app roDr i a te

fo r  t he  S ta te  Board  o f  Pharmacy  to  suspend  the  l i cense  o f  Thomas

Kour i s  f o r  a  pe r iod  i n  excess  o f  t he  2L  day  suspens ion  he  rece i ved
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prev ious ly .  A  per iod  o f  suspens ion  on  the  pharmacy 's  l i cense  i s

a lso  war ran ted .

As  Cont ro l led  Subs tances  Hear ing  Of f i ce r ,  I  recomrnend  to

the  D i rec tor  o f  the  Depar tment  o f  Pro fess iona l  Regu la t ion  tha t  the

Cont ro l led  Subs tances  l i cense  o f  M i lan  Drug ,  L td .  be  suspended  fo r  a

per iod  o f  30  days  to  be  fo l lowed by  a  per iod  o f  p roba t ion  fo r  two

years .

DATED, " '  ' /bj /?Y?

TRC:  ka i
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STATE OF ILL INOIS

DEPARTIV1ENT OF PROFESSIONAL

DEPART}1ENT OF PROFESSIONAL REGULATION
o f  t he  s ta te  o f  I l l i no i s ,  Comp la inan t

v .

REGULATION

)

)  N o .  8 9 - 1 3 1 1
)
)  N o .  8 9 - 1 3 I 2 - X
)
)  N o .  8 9 - 1 3 1 3

Respondents  )

* * * * * * * * * * * * *
* E)(ErBrr *
* *' *NO.z *
* t *

* * * * * * * * * * * * *

I ' I ILAN DRUG LTD.
L i cense  No .  054 -007354
CONTROLLED SUBSTANCES
L icense  No .  003 -054 -007354 - l
THOMAS I'1. KOIJRIS
L i cense  No .  051 -032718 ,

FINDINGS OF FACT AI,ID CONCLUSIONS OF LAW

The  Board  he reby  adop ts  the  Repor t  and  Recommenda t ion  o f

Hea r i ng  o f f i ce r  ch io l a  (Repo r t  a t t ached )  as  i t s  F i nd ings  o f  r ' a c t  and

Conc lus i ons  o f  Law .

RECOIO4ENDATION

The  Board  he reby  adop ts  the  reason ing  o f  t he  Recommenda t ion

o f  Hea r i ng  o f f i ce r  ch io l a ,  i n  h i s  Repo r t  and  Recommenda t ron .

The  Bca rd  reccmmends  t ha t  t he  pha rmacy  l i cense  o f  M i l an

T) r r rn  L r -  r i  l - r e  suspended  f  o r  t h i r t y  (30 )  days  ,  f  o l l owed  by  t ' e ro  (2 )
Y l  s Y  ,  ! L v .  v e

yea rs  p roba t i on .  The  Boa rd  concu rs  w i ch  t he  Hea r i ng  O f f i ce r  t ha t  a

th i r t y  ( 30 )  day  suspens ion  o f  t he  con t ro l l ed  subs tance  l i cense  No '

003 -054 -007354 - I ,  f o l l owed  by  a  p roba t i on  o f  two  (2 )  yea rs ,  i s

app rop r  i  a te  .

The  Board  recommends  tha t  t he  pha r rnac i s t  l i cense  o f  Thomas

Kou r i s ,  l i cense  No .  051 -032718 ,  be  suspended  f o r  s i x t y  ( 60 )  days ,

f o l l owed  by  p roba t i on  f o r  two  (2 )  yea rs .

Cond i t i ons  f o r  each  p roba t i on  shou ld  i nc l ude  t he  f o l l ow ing :

I .  Responden ts  sha l l  be  sub jec t  t o  random inspec t i ons  by

Depar tmen t  i nves t i ga to rs  o r  i nspec to rs  a t  t imes

pha rmacy  se rv i ces  a re  ava i l ab l€  t o  t he  pub l i c ;

Responden ts  sha l l  be  i n  comp l iance  w i th  the  }aws  and
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2 .

regu la t i ons  gove rn ing  pha rmacy  and  con t ro l l ed

subs tances ;  and

Responden ts  shou ld  on l y  f i l l  and  d i spense

p resc r i p t i ons ,  espec ia l l y  t hose  f o r  con t ro l l ed

subs tances ,  a f t e r  f u l I y  cons ide r i ng  and  app l y i ng  t he

"good  f a i t h "  f ac to r s  as  de ta i l ed  i n  t he  I l l i no i s

Con t ro l l ed  Subs tance  Ac t ;  and

R .esponden ts  shou ld  on l y  f i l l  o r  r e f i l 1  P resc r i p t i ons

du l y  au tho r i zed  by  p resc r i be rs .

DAY OF Ls2.DATED THIS

MEMBER

IY1EHBER

/+t'''"t'z

MEMBER

l'IEtIBER

/ ) c
Page
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* * * * * * * * * * * * * * * * *
EXEIBIT *

No.3 i
*

* * * * * * * * * * * * * * * * *
No.  3 -90-0890

IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

A.D .  1gg1

RECEIVED

sEP I  6 l99l

IOI.^/A PHARMACY EXAMINERS

MILAN DRUG, LTD,, and ToM KOURIS,

p la in t l  f  f s  -Appe l l ees  ,

v .

DEPARTME}TT OF PROFESSIONAL
REGULATION OF THE STATE OF
ILL INOIS ,

Defendant-eppel lant  .

Appeal from the
Clrcui t  Court  of
Rock Is land County

No.  90  MR 78

Honorable
Susan B. Gende
Judge Presldlng

)
)
)
)

ORDER

Fol lowing a hear lng,  respondents Thomas Kour ls and Ml lan

Drug,  L td .  had the l r  l l censes  suspended by  the  I l l l no ls  Depar t -

ment of  Professional  Regulat lon (Department) .  The respondents

sought adminlstratlve revlew. The clrcult court entered an order

reversing the declsl0n of the Department. The Department ap-

pea ls .  We reverse .

Mlran Drug, Ltd.  ls  a retalr  pharmacy operat lng in Mlran,

Il l inols. Thomas Kourls has been the oerner and pharmaclst of

Ml lan Drug slnce January,  l9gl .  on May 15, 19g9, the Departnent

f t led a complalnt  agalnst  Ml lan Drug Ltd.  and Mr.  Kour ls,  a l reg-

lng that they had vlorated the pharrnacy practlce Act (rrl. Rev.

s ta t .  1985 ,  ch .  111 '  Par  4oo1  gE Eg . ;  r l 1 .  Rev .  s ta t .  l 98z ,  ch .

111, par 4L2L et  ses.  )  ancl  the Control led Substances Act ( I l t .



Rev.  s ta t .  1985 ,  ch .  551 ,  par .  1100  e t  seq) .  spec l f l ca r l y ,  the

Depar tment  charged tha t  be tween January ,  L9B7,  and Rpr l l  19g9,

Ml lan Drug, Ltd.  and Mr.  Kour ls dlspensed prescr ipt lons wl thout

prescr iber  au thor iza t lon  and w i thout  good fa l th ,  ln  v lo la t lon  o f

the two Acts.

count r  of  the compraint  a l reged that between January 2,

1987,  and September  19 ,  1987,  respondents  d lspensed two con-

t ro l led  subs tances ,  D id rex  and But iso l  Sod ium (But iso l ) ,  19  t lmes

to  Veda Wal ton .  Count  I I  o f  the  compla in t  a l leged tha t  f rom

January  7 ,  1987 ,  th rough  Apr i r  11 ,  1988 ,  responden ts  d ispensed  a

cont ro r led  subs tance,  Propoxyphene compound-55 (Darvon) ,  29  t lmes

to Duane Walton. Count,  I I I  of  the complaint  a l leged that between

February 3,  1987, and March 28, 1988, respondents dlspensed two

controrred substances, Darvocet N-100 and Dlazepam, 36 t lmes to

Maudle Taylor.

Respondents f l led an answer to the complalnt  admlt t lng that

they  f l l l ed  the  prescr lp t ions  ln  the  quant l t les  descr lbed and on

the dates enumerated for each person named in the complalnt .

Respondents,  however,  denied doing so without prescr lber author-

lza t lon  and w l thout  good fa l th .

A formal evldent iary hear ing was held before the Board of

Pharmacy of  the Department of  Professional  Regulat lon.  Conduct-

ing the hear lng was Mr.  Thomas ChloIa,  Control led Substances

Hearing of f lcer and Hearlng of f lcer for  the State Board of

Pharmacy. Also present was Mr.  c lark Moreland, a member of  the

State Board of Pharnacy. Both the Department and plalntlffs were

represented by counsel .



The Depar tnent  p resented  th ree  w l tnesses :  Dr .  John Skehan,

Duane Wal ton 's  phys lc lan i  Dx .  Mohammed Hussan D lab ,  Veda Wal ton 's

phys ic lan ;  and Mr .  Pat r i ck  Sch le ich ,  € l r  exper t  ln  the  prac t lce  o f

pharmacy.  Respondents  p resented  four  w i tnesses :  Mr .  Kour ls ;

Duane Waltoni  Veda Walton; and Nute Connel l ,  respondents '  phar-

maceut ica l  exper t .  An  ev idence depos i t lon  o f  Susan Sml th ,  a

f l red  employee o f  Dr .  D tab ,  was  a lso  p laced in to  ev idence.

At the c lose of  the hear lng,  the Department wl thdrew Count

I I I  of  the complaint  and withdrew the lack of  good fai th charge

wl th  respec t  to  the  Duane Wal ton  prescr ip t lbns .  The two remain-

lng  ques t lons  to  be  dec ided were :

"1 .  D ld  the  responden ts  have  the  au tho r l za t l on  f rom a
physic lan before they d lspensed contro l led substances?

2 .  D ld  the  responden ts  d l spense  d le t  p l l l s  ( con t ro l l ed
subs tance )  i n  "good  fa i t h "? "

Mr. Chlola 's "Report  and Recommendat lon" concluded that the

dispensing of  But isol  to Veda Walton was done without aut,hor-

lzat lon.  He also found that Mr.  Kour ls fa l led to have adequate

comrnunicat lon wl th Dr.  Dlab concernlng long term use of  Dldrex

and that Mr.  Kour ls fa l led to make an adequat,e independent as-

sessment of  the propr lety of  cont inulng Dldrex.  The concluslon

of Mr.  Chlola was that the respondents had fal led to proper ly

d ispense a  schedu le  I I I  con t ro l led  subs tance.

Mr. Chlola recommended, based on the respondents' past,

v lo lat lons of  the two Acts and the fact  that  these lnstant

of fenses took place whl le the respondents were on probat lon,  that



Mr .  Kour i s '  pha rmac ls t  I l cense  and  M l lan  Drug ,  L td . ' s  pha rmacy

ILcense  be  suspended  In  excess  o f  2L  days  and  tha t ,  t he  Con t ro l l ed

Subs tances  l l cense  o f  M l l an  Drug ,  L td . ,  be  suspended  fo r  a  Pe r lod

of  30 days,  to  be fo l lowed by a per lod of  probat lon for  two

years .

The SEate Board of  Pharmacy (Board)  subsequent ly  adopted Mr.

Ch lo la ' s  f i nd lngs  o f  f ac t  and  conc lus ions  o f  l aw .  The  Board

recommended that  the pharmacls t  l icense of  Mr.  Kour is  be sus-

pended for  50 days,  fo l lowed by a two year  probat lon.  The Board

also recomrnended that  t ,he pharmacy l icense of  Mi lan Drug,  L td.  be

suspended for  30 days fo l lowed by a 2 year  probat ion and that

M l lan  Drug ,  L td . ' s  con t ro l l ed  subs tance  l i cense  a l so  be  suspended

for  30 days,  fo l lowed by a two year  probat , lon.

Respondents were g lven not lce of  the l r  r ight  to  move for  a

rehear lng and d ld so.  The Depar tment  f l led a memorandum ln

resPonse .  Subsequen t l y r  t he  D l rec to r  o f  t he  Depar tnen t  o t

P ro fess iona l  Regu la t l on  l ssued  an  o rde r  deny lng  responden tg '

mot lon for  rehear lng.  The Dl rector  adopted the F lndlngs of  Fact ,

Concluslons of Law and Recommendatlon of the Board of Pharnacy ln

d tsc ip l i n ing  Mr .  Kour i s  and  M l lan  Drug ,  L td .

Respondents then f l Ied t ,he l r  compla lnt  for  admln ls t rat lve

rev iew before the c l rcu l . t  cour t .  FoI lowing the submiss ion of

b r i e f s ,  t he  pa r t l es  o ra l l y  a rgued  the  case  on  Sep tember  7 ,  1990 .

At oral argument, respondents moved to submlt two aff ldavits lnto

evidence that had not been submitted at the adninlstratlve

hear lng.  Over  the Depar tment , 's  obJect lon,  the cour t  a l lowed the

admlss ion  o f  t he  a f f i dav l t s .



The f i rst  af f ldavl t  $ras a three-sentence paragraph of  a

doc tor  purpor t lng  to  assess  the  cond l t lon  o f  Dr .  Skehan 's  pa t len t

records.  The second af f ldavl t  was a statement f rom a purported

pat len t  o f  Dr .  Skehan and cus tomer  o f  Mi lan  Drug,  L td .  assess ing

the pract lces of  both.  Af ter t ,he af f ldavl ts were submlt ted lnto

evldence, respondents '  counsel  argued the contents contalned

thereln to the court .

On October  31 ,  1990,  the  c i rcu i t  cour t  i ssued a  le t te r

op ln ion  revers ing  the  dec is ion  o f  the  Depar tment .  The cour t

ru led :

The dec is lon  o f  the  admin ls t ra t i ve  agency
ls not just  and reasonable ln l tght  of  t .he
evldence present,ed.

The decls lon of  the admlnlstrat lve agency
ls against  the manl. fest  welght of  the
ev ldence.

An opposl te concluslon from that of  the
admln ls t ra t l ve  agency  ls  c lear ly  ev ldent . "

The ctrcul t ,  court  then requested respondents '  counsel  to

draf t  an order conslstent wl th the let ter  opinlon. The f lnal

order was slgned by the court  and was f t ted on November L6, 1990.

The order lncluded the f l rst  two grounds for the court 's  decls lon

cont,ained ln the let ter  oplnlon, but onl t ted the thl rd.  The

Department appeals.

The Department contends that t ,he c l rcul t  court 's  decls lon

must be reversed because the court erroneously admitted evldence

which was outslde the admlnlstratlve record and because the

r ' 1  
)

2l

3)



Depar tment rs  dec ls lon  to  suspend the  respondents '  I l censes

not  aga lns t  the  man i fes t  we igh t  o f  the  ev idence.

Sect lon  3-110 o f  the  Code o f  C lv l l  Procedure  prov ldes :

"Every act lon to revlew any f lnaI  adminlstrat lve
declslon shall be heard and determlned by the court
wl th al l  convenlent speed. The hear lng and determlna-
t lon  sha l l  ex tend to  a l l  ques t lons  o f  law and o f  fac t
presented by the ent l re record before the court .  No
new or addttlonal evidence ln support of or ln opposl-
t lon to any f lndlng, order,  determlnat lon or decls lon
of the administrat lve agency shal l  be heard by the
cour t .  The f ind lngs  and conc lus lons  o f  the  admln is -
t rat lve agency on quest lons of  fact  shal l  be held to be
pr ima fac ie  t rue  and  cor rec t , . "  ( I1 f .  Rev .  S ta t .  1989 ,
ch .  110 ,  par .  3 -1 f0 .  )

As to the Departrnent I s f lrst content,lon, we agree that the

circul t  court  erred ln admlt t lng lnto evldence the two af f lda-

v l ts .  The language conta lned w l th ln  Sec t lon  3-110 ls  cJ .ear  as  to

the polnt  that  " [n lo ne]r  or  addl t lonal  evldence ln support  of  or

ln opposl t lon to any f lndlng, order determlnat lon or decls lon of

the admlnlstrat lve agency shal l  be heard by the I revlewlngl

cour t .  "  See a l so Jackson  v .  Depar tment  o f  Labor  (1988) ,  158  I l I .

App .  3d  494 ,  523  N .E .2d  5 .

As  to  the  Depar tmen t ' s  second  con ten t i on ,  i t  i s  we l l - se t t l ed

t ,hat  an adrn ln ls t ra t lve decls lon may be over turned only  l f  l t  ls

against  the manl fest  welght  o f  the ev idence.  (9oard of  Educat lon

o f  Ton i ca  Comm.  H iqh  Schoo l  v .  S l ck l ev  (1985 ) ,  133  I 1 l .  ApP .  3d

92L ,  479  N .E .2d  LL42 ;  Ro lands  v .  Schoo l  D l rec t i ons  o f  D ls t .  No .

L25  (1976 ) ,  44  I l I .  App .  3d  558 ,  358  N .E .2d  945 . )  A  dec l s l on  l s

agalnst  the rnanl fest  welght  o f  the ev ldence i f  "a f ter  v iewing ln

the ltght most favorable to the agency, the court determlnes t,hat



no  ra t i ona l  t r l e r  o f  f ac t  cou ld  have  ag reed  w i th  the  aqency ' s

dec l s i . on .  ' ,  B lun le r  v .  Boa rd  o f  F l re  and  Po I i ce  Commlss lone rs

(1989) ,  f90  I l l .  ApP.  3d  92 ,  101 ,  545  N.E .2d  1353 ,  1368 .

In the lnstant,  case, the hear lng of f icer made two factual

f lndtngs. The f l rst  was that the respondents dlspensed But lsol ,

a control led substance, to Veda Walton without proPer author lza-

t ion.  The second was that the dlspenslng of  Didrex,  a lso a

control led substance, to Veda Walton was not done in good fal th.

These f lndlngs formed the basis for  the discipl ine imposed uPon

the respondents by the Department.

Our examinat lon of  the record reveals support  for  both of

these fac tua l  f ind ings .

THE' 'PROPER AUTHORIZATION" FINDING

The ref i l ls  at  Lssue were not wr l t ten prescr lpt lons,  but were

lnstead oral ly requested by Duane Walton, Veda's husband. Dr.

D lab ,  Veda l {a l ton 's  phys lc ian ,  never  p rescr lbed But lso l  to  her .

I t  was  or ig ina l l y  p rescr ibed by  a  d l f fe ren t  doc tor .  Dr .  D tab

denled aut,hor lz lng the numerous ref l l ls  to Mrs.  Walton. Mrs.

Walton's pat lent  chart  d ld not indlcate that  But lsol  ref l l ls  had

been author ized. At the t lme author izatLon for the But lsol

ref l l ls  was at t r lbuted to Dr.  Dlab, he was not even aware that the

drug exlsted. He never prescr ibed But isol  for  anyone.

Mr .  Kour ls  tes t l f led  tha t  he  ca l led  Dr .  D lab 's  o f f l ce  and

spoke wlth a r.roman he now recognlzes as Susan Smlth. Accordlng to

Mr.  Kour ls,  she wag the person who gave the "o.k."  that  t t  was

"aII right" t,o dispense the Butlsol. Mr. Kourls ad.sritted that he

had never met or personal ly spoken wlth Dr.  Dlab.



Ms.  Sml th  d ld  no t  reca l l  Mr .  Kour ls  ever  ca l l lng  the  o f f l ce

concern lng  prescr lp t ions  fo r  But lso l .  She be l leved she wou ld  have

remembered had he done sor as she was faml l lar  wi th Mrs.  Walton

and knew that Mrs.  Walt ,on was author lzed to get certaln prescr lp-

t l ons  re f l l l ed .

Clear ly there ls evidence to support  the concluslon that Mr.

Kour ls dld not have prescr lber author lzat lon to dlspense the

But iso l  to  Mrs .  Wal ton .

THE ' 'GOOD FAITH" FINDING

As to the second factual  f indlng, pursuant to the Control led

Substances  Ac t ,  a  pharmac is t ,  in  l leu  o f  a  wr i t ten  prescr lp t lon ,

Bdy, in "good fal thr  "  d lspense control led substances upon an oral

prescr lpt lon of  a pract l t loner.  t {e have already concluded that

evidence exlsts to support  the Department 's decls lon that Mr.

Kour ls dld not have prescr iber author lzat lon to dlspense But lsol .

Accordlngly,  the respondents also v lo lated t ,he Control led Sub-

s tances  Ac t  ln  re la t lon  to  the  d lspens lng  o f  But lso l .

We also f lnd,  however,  that  ample evidence exlsts to support

the Department 's decls lon that,  the respondents v lo lated the

Control led Substances Act ln relat lon to the dlspenslng of  Dldrex

to  Mrs .  Wal ton .

"Good fal th" ls def lned in the Control led Substances Act as:

" IA]ppl lcat ion of  the term to a pharmaclst  shal l  mean
the dlspenslng of  a control led substance pursuant to the
prescr lber 's order whlch ln the professlonal  Judgment of
the pharmaclst  ls  lawful .  The pharmaclst  shal l  be
gulded by accepted professlonal standards lncludlng but
not l lmi ted to the fo l lowing, ln maklng the Judgment:

(1) Lack of  consistency of  doctor-pat lent  re lat lonshlp '



(2) f requency of  prescr lpt lons for  same drug by one
prescr iber  fo r  la rge  numbers  o f  pa t ien ts .

(3 )  quant l t les  beyond those normal ly  p rescr lbed,

(4 )  unusua l  dosages ,

(5 )  unusua l  geograph lc d ls tances  be tween pa t len t ,
pharmaclst  and prescr lber,

(  6  )  cons is ten t  p rescr ib ing  o f  hab i t - fo rn ing  drugs .  "
I l t .  Rev .  S ta t . ,  ch .  551 ,  par .  1102(u )  (1985) .

D idrex  is  a  Schedu le  I I I  Cont , ro l led  Substance wh ich ,  in  the

op ln ion  o f  the  Depar tment 's  exper t  Mr .  Sch le ich ,  has  a  max imum

ef fec t i ve  use  o f  s i x  to  twe lve  weeks .  In  Mr .  Sch le lch 's  v iew,  a

pat ient  may use Didrex for  up to f ive rnonths,  but the pharmacist

must  assure  h lmse l f  o f  the  propr ie ty  o f  th is  longer  t lme per iod  by

personal ly conferr lng wl th the physlc ian.  Thls 1s necessary

because the long term use of  Didrex could resul t  ln the dependence

of t ,he pat lent  on the drug.

Mr.  Kour ls dlspensed Dldrex t ,o Mrs.  Walton from January to

SePtember  1987.  He d ld  no t  meet  w l th  o r  speak  persona l ly  w i th  Dr .

Dlab at  any t lme. The hear lng of f lcer concluded that,  the lack of

communlcat lon prohibl ted Mr.  Kour ls f rom maklng an lndependent

assessment.  that  the long term use of  Dldrex was acceptable ln th ls

case.  We agree w i th  th is  conc lus ion .

In addl t lon,  there exlsts evldence that supports the hear lng

o f f i ce r ' s  f l nd lngs  and  conc lus ions  as  to  fac to rs  (3 ) ,  (4 )  and  (5 ) .

AccordlnglY, we f lnd that arnple evldence support ,s the Department 's

conclusion that the respondents dlspensed both But isol  and Dldrex

to Mrs.  Walton without good fai th.

The decls lon of  the c l rcui t  court  of  Rock Is land is reversed.



Reversed.

GORMAN,  J .  ,  w l th  STOUDER,  P .J .  ,  and  McCUSKEY,  J .  ,  concur r lng .
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BEFORE THE IOWA
BOARD OF PHARMACY EXA}IINERS

)
RE:  Pharmac is t  L j -cense o f  )

THOMAS M. KOUR]S
L i c e n s e  N o .  1 5 2 1 5 ,

) STIPULATION AND
INFORI4AL SETTLEMENT

Responden t .

COMES NOW the Iowa Board of Pharmacy Examiners (the Board)

and  Thomas  M.  Kour i s ,  R .Ph .  (Responden t )  and ,  pu rsuan t  t o  Iowa

Code  SS  l - 7A .10  and  258A .3 (1 )  ( 1991 ) ,  en te r  i n t r :  t he  f o l J -ow ing

St ipu lat ion and In formal  Set t lement  of  the contested case

cu r ren tLy  on  f i l e :

1 .  Respondent  was issued a l - icense to  pract ice pharmacy in

Iowa  on  Apr i l  6 ,  1978 ,  by  examina t i on .

2 ,  Responden t ' s  l i cense  i s  cu r ren t  un t i l  June  30 ,  L992 ,

3 .  Responden t  cu r ren t l y  res ides  a t  3518  32nd  S t ree t  i n

Mo I i ne ,  I I l i no i s .

4.  A Compla j -nt  and Statement  of  Charges and Not ice of

Hear ing  was  f i l ed  aga ins t  Responden t  on  Oc tobe r  7 ,  1991 .

5 .  The  Board  has  j u r i sd i c t i on  o f  t he  pa r t i es  and  the

sub jec t  ma t t e r .

6 .  Respondent  does not  contest  the a l legat ions set  forLh

in the complaint and agrees that the Board may treat the

a l l ega t i ons  as  t rue .

7.  Respondent 's  l icense to  pract ice pharmacy is  suspended

fo r  a  pe r j -od  o f  s i x t y  (50 )  days .  The  suspens ion  i s  s tayed ,

however ,  and the Respondent 's  l icense is  p laced on probat ion for

a per iod of  two (2)  years f rom the approval -  o f  th is  St ipu lat ion



and Informal Sett lement. During the probationary period the

Respondent  shal l - :

a .  Obey a l l  federa l  and state l -aws and regulat ions

substant ia l ly  re la ted to  the pract ice of  pharmacy.

b.  Repor t  to  the Board or  i ts  des ignee quar ter ly .  Said

repor t  shal l  be in  person or  in  wr i t ing,  as d i rected.  The repor t

shal l  inc lude the Respondent 's  p lace of  employment ,  current

address,  and any fur ther  in fornrat ion deemed necessary by the

Board f rom t ime to t ime.

c.  Prov i -de ev idence of  e f for ts  to  mainta in sk i l l  and

knowledge as a pharmacis t  through cont inu ing educat ion as

di rected by the Board.

d.  Not i fy  a l l  present  and prospect ive employers of  the

reso lu t i on  o f  t h i s  case  and  the  te rms ,  cond i t i ons ,  and

rest r ic t ions imposed on Respondent  by th is  document .  Wi th in

th i r ty  (  30 )  days af ter  the approval -  o f  th is  St ipu lat ions and

In fo rma l -  Se t t l emen t ,  and  w i th in  f i f t een  (15 )  days  o f  Responden t

under tak ing new employment ,  Respondent  shal l_  cause h is  employer

to report to the Board in writ ing acknowledqi.ng the emp.loyer has

read  th i s  documen t .

e .  No t  supe rv i se  any  reg i s te red  i n te rn  and  sha l l  no t

per form any of  the dut ies of  a  preceptor .

8.  Should Respondent  leave I l - I ino is  to  res ide or  pract ice

outs ide of  l l l ino is  or  Iowa,  Respondent  shal l -  not j - fy  the Board in

wr i t ing of  the dates of  depar ture and return.  Per iods of

res idency or  pract ice outs ide I l I - ino is  or  Iowa shal l  not  apply  to



reduct ion of  the probat ionary per iod.

9.  Shoul -d Respondent  v io la te probat ion in  any respect ,  the

Board, after giving Respondent notice and an opportunity to be

heardr frdy revoke probation and carry out the stayed suspension.

If a petit ion to revoke probation is f i led against Respondent

dur ing probat ion,  the Board shal l  have cont inu ing jur isd ic t ion

unt i l  the mat ter  is  f inaL,  and the per iod of  probat ion shaLl  be

ex tendeo  un t i l  t he  ma t te r  i s  f i na l .

10 .  W i th in  th i r t y  days  a f te r  app rova l  o f  t h i s  S t i pu la t i on

and Informal  Set t lement ,  Respondent  shaI l  pay a c iv i l  penal ty  in

the amount  of  51000 by del iver ing a check made payable to  the

Treasurer  of  Iowa to the Execut ive Secretary of  the Board.  The

check shal l  be deposi ted in to the genera l  fund.

11 .  Upon  success fu l  comp le t i on  o f  p roba t i on ,  Responden t ' s

ce r t i f i ca te  w i l l  be  fu I l y  res to red .

L2.  This  St ipu lat ion and In formal  Set tLement  is  subject  to

approval  o f  the Board.  I f  the Board approves th is  St ipu lat ion

and fnforrnal -  Set t lement ,  i t  becomes the f ina l -  d isposi t ion of  th is

mat ter .  I f  the Board fa i ls  to  appr :ove th is  St ipuJ-at . i .on and

fnformal  Set t lement ,  i t  shal l  be of  no force or  e f fect  to  e i ther

pa r t y .



the

day

13.  This  In formaL Set t lement  is  vo l -untar i ly  submit ted by

Respqndent  to  the Board for  i ts  considerat ion on tn"  3  C- \

ot  JL ,  rsgf .  n .n i . .?

Respondent

before me this I-t- day of l . i&:.4"- ' .- ' ' ' - i ' ' 'Signed and sworn

r_9

,.OFFICIAL SEAL''
CHRISTINE M. SCHARER

Notary Publlc, state of lllinois
My Commlrelon E (plr€s $$git

NOTARY P R THE
STATE OF

L4.  This  In formal  Set t lement  is  accepted by the Iowa Board

,of Pharmacy Examiners on tn" l lhday of

L992 .

MELBA L.  SCAGLIONE, Chai rperson
Iowa Board of Pharmacy Examiners

THOMAS M. KOURIS
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